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Subsidies on aviation has been a practiced observed since the beginning of the activity but has gained more relevance since the outbreak of COVID-19, when aviation was brutally hit and the future of air transport became jeopardized. Aiming to help airlines to modulate impacts of the crisis, governments engaged on subsidies programs in many different forms of governmental aid. While international trade of goods counts on a developed system of subsidies discipline to avoid tilting on the level playing field, international air transport does not.

It is then foreseeable that in a near future claims on "harmful subsidies" would be proposed. The study review core concepts of subsidies and fair competition on international fora in order to check whether the existing legal framework of WTO, ICAO and Domestic Competition Law of Brazil would be able to address such claims, especially when subsidies were granted on global scale, and observe if different systems would offer a consistent answer to a hypothetical claim proposed. The main findings of the study are that the WTO system is not applied to international air transport, that the absence of multilateral regulation under ICAO about the minimum on the subject may lead to an impossibility of the Organization to deliver a useful solution to similar cases, and finally, domestic regulation, at least in case of Brazil, could be a possibility of jurisdiction in limited cases but with a more restorative answer to plaintiffs than International Organizations.
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My colleagues of classes and teachers, for sharing their experiences. I must register the support of those that even not being part of the program or the internship were cheering for my success, my family, especially my father who has always been very enthusiastic about all my studies and this time will not be by my side supporting me as he always did, also Paulo Toledo, Francisco Paco Goyenechea and Aleksey Yurovitch. Last but not least I must thank the dedication of Meire Sayuri and Luciana de Almeida Neto on supporting all students during the internship and final adjustments on thesis report. competition are the challenge since governments are and will adopt uneven measures to couple with the situation. 5 In regards of this scenario, where airlines have been so brutally punched by the pandemic and the broad use of governmental aid still to come it is foreseeable that the rise of legal claims about unfair competition are just around the corner. Since "[s]everal countries have availed of government support to their aviation sector, which falls into seven broad archetypes: government-backed commercial loans and government guarantees; recapitalisation through state equity; flight subsidies, nationalisation; deferral and/or waiver of taxes and charges; grants; and private equity." 6 Although such aid shall be considered as necessary, it cannot shadow fair competition. 7 A study conducted by Abate, M., et al (2020) using different databases, regarding ticket revenue, size of fleets, market size and the ratio between domestic and international operations of a given state, draws some indications that governmental aid will be uneven.

"Richer countries and those with larger number of domestic airlines are shown to have both a higher tendency to support airlines and provide larger sum. Estimated revenue loss in recent months is also positively correlated with government aid. While government majority ownership in airlines does not appear to affect the probability or size of support consistently, it has small but significant effect in the 50-75% ownership range. This is perhaps because the US and Germany, where there is no direct government ownership of airlines, have provided about 53% of the total confirmed support so far. In contrast, the average government ownership of an airline for the whole sample is about 47%." 8 Another finding of this study divides 3 tendencies on governmental aid to airlines based on some characteristics. The more internationalized and relaying on international market for passengers and revenue an airline is, the bigger is the likelihood of some government support to happen, examples are Singapore, Hong Kong, the Netherlands, Rwanda, due to the lack of domestic market. A second group is composed by countries where the main source of passengers and revenue comes from domestic transport, those 5 As a broad concept when subsidies or government aid are available on non-specific basis, the program should not be considered as a subsidy. The proposed study does not look at subsidies on the domestic market, but on international trade. As airlines would most probably receive support of their States, and each State will have different rules for such aid. It seems to be a reasonable assumption that airlines would have access to uneven measures since each local government will shape its policy regarding local demand and availability of funds. 6 Abate M., et al. (2020) p. 2. 7 Angel Gurría, OECD Secretary-General stated that "Competition policy is one of the most important tools that governments have to build more resilient, inclusive, and sustainable economies. It is also a crucial tool to reduce inequalities and build public trust. The COVID-19 crisis has magnified its importance." (OECD -Competition Policy in times of crisis, p.3) 8 Idem, p. 3. countries, except by the United States, tend to provide less support, examples are Brazil, India and China. And a third group is composed of countries where most travellers belong to domestic market, but revenues are originated mainly from international operations, examples are Russia and Japan, in this case state aid is less likely to happen and prices on domestic routes tend to go higher to compensate losses.9 

In the regard of the present crisis scenario, where governmental aid or subsidies seem to be widely used by most countries to keep air transport sector running, and that such measures can potentially become harmful for fair competition on international air transport market, the internship has as objective to provide a research on the existing legal framework of International Organizations where such claims may be addressed, as well as the domestic law of Brazil, and ponders possible outcomes according to each forum where these claims could be deducted and whether national authorities could decide on such cases and which could be the expected outcomes.

For such objective it was formulated a hypothetical legal claim, where one State claims an eventual harmful consequence of subsidies and, after presenting important concepts about the matter on each selected fora and set of rules, the hypothetical claim is then analysed through such legal framework.

The result of this internship is a study that aims to become a source of consulting, as well as a reference material for decision on the legal field of unfair competition based on SAS for airlines during COVID 19 pandemic.

Background

The last decades of air transport have been stressed by everchanging scenarios. Not only technology has dramatically changed all fields economic activity, but also have the players changed themselves. From merges to bankruptcies and to the new business model of Low-Cost Carries (LCC), airlines are very different now from what they used to be even a couple decades ago.

VASIGH et all (2013)10 mention that before the US Airline Deregulation Act of 1978, airlines were "relatively stable with minimal losses and healthy profits, however, it was also clear that this state of affairs was due mainly to government regulation that virtually eliminated any meaningful competition between airlines and certainly prevented new competitors from entering the marked. The biggest loser in all of this was the passenger who had to pay prices that were set to cover average airline cost with no competitive discounts permitted. " (p. 51) After the tendency of deregulation, started by United States and soon followed by many other countries, aviation was insert in a "cyclical nature of a competitive industry (…).

Like other competitive industries, the financial condition of the airline industry is highly related to economic growth, so it is therefore not surprising that the airline suffered when the economy stalled." 11 Among various factors that affect global air traffic growth, economic prosperity has shown a direct impact on it. "This amount of economic prosperity is measured by such indicators as Gross Domestic Product (GDP) of Gross National Product (GNP). GDP is the total market value of all final goods and services produced in a country in a given year. Increased prosperity derives increased demand for air travel in two separate but concurrent ways. First, increase economic activity helps generate employment, which ultimately causes an increase in business travel, the most important segment of travelers for airlines. (…) The second result of economic prosperity is a decrease in unemployment and concurrent increase in household income. People have more discretionary income and are more able to afford more leisure travel trips." 12 Although international air transport still carries many of market restrictions shaped at the very beginning of the activity, since the deregulation process started on the 1970s it is becoming trendy to listen to market liberalization advocacy. " [T]he advantages of free trade as would apply to air transport would be that it would encourage States to trade freely with their trading partners which would be in turn help in the growth of global economy; it would give the consumer better choice of products and competition generated by free trade bring down the price of the product. Arguments against free trade in air transport would be that globalization and liberalization will take jobs away from State; the limit of imports would keep money in the State; free trade could be a threat to national security and a State could develop dependence on the expertise of other more advanced States." 13

The liberal trend for aviation development

Although eventually some voices are in defence of more protectionism on air transport, most of the academic literature reinforced by some case studies are prone to indicate that since liberalization has been introduced on international air transport, at least from passengers' point of view, the outcome has led to more connectivity and lower air fares. 14 "focus is mainly academic and geared towards assessment of major bilateral and multilateral liberalisation initiatives in the US (Winston and Yan, 2015), the EU (Burghouwt and de Wit, 2015), Africa (Abate, 2016; InterVISTAS, 2014), Northeast Asia (Adler et al., 2014) In regard of the global mantra of air transport liberalization and minimum intervention of state, how can such trend be compatible with State Aid or Subsidies (SAS)? Most measures as will be properly addressed in this study will ultimately increase government participation in airlines and, if legal framework cannot give an adequate answer for fair competition, protectionism and other steps away from liberalization could be expected.

COVID-19 Pandemic: Pan-pan or Mayday?

To limit the analysis to two main drivers of the aviation crisis during COVID 19 pandemic: dramatic decrease of most countries GDP during the near future, and mobility restrictions, it is possible to understand that a call for help is inevitable. Whilst this thesis has been elaborated, most countries were still dealing with the second wave of infections and vaccination has barely started even in most wealthy countries.

Estimate damages vary widely and are constantly changing as the pandemic goes on.

Nevertheless, for the year of 2020, only airlines are projected to incur on USD 419 billions in revenue loss. 16 Although it is still early to state, apparently the pandemic of COVID 19 has hit airlines more severely than previous crisis (9/11 and 2008/2009 economic recession, to name the most recent).

Since air transport is a high capital cost and low profit margins industry, most airlines have cashflow enough to cover about two months of revenue loss, which is way less than the already one year of restrictions so far. Government support is unavoidable for most airlines around the world, the point is to know if the existing legal framework is able to distinguish between fair and unfair subsidies in a crisis situation as it is presented.

1.4

Problem statement It is foreseeable that countries or airlines will raise claims over governmental aid received by airlines aiming to mitigate the aftermath of COVID 19 pandemic as market distort practices. (Cristea et al., 2015). In all these studies, liberalisation policies have been shown to bring positive economic outcomes." (Abate, M., et al, 2020, p. Recognizing that State Aid is necessary to keep air transport running during the crisis period and even after it, and also that there is a blurry line between admitted subsidies and those that could lead to unfair competition, the present study seeks to understand whether the different sets of regulation analysed can offer basis to receive such claims and offer solutions to subsidization in international air transport in respect of the pandemic scenario.

The methodology used to approach the problem is the creation of a hypothetical legal claim to be tried on different sets of rules that could be used on the elected fora and draw which would be the most likely outcomes.

The first element of our hypothesis is the assumption that: Some airlines engaged in international air transport of passengers will receive subsidies or other governmental aid to help them face COVID-19 negative impacts on their operations.

Limiting the scope to airlines engaged in passenger transport has a practical approach.

Numbers show that since the offer of combine flights has decreased, cargo that would be transported on those operations had to be reallocated to only cargo flights that are not facing the same constrains as combine operations. Furthermore, air cargo also has been incremented by the demand of medical supplies and others related to deal with the pandemic.

The study is also limited to international air transport because it is assumed that when a State decides to allow some sort of governmental aid to face an economic crisis that hits all players of the sector in the same way, it is reasonable to believe that all players of same State would benefit from same or proportional aid. While in the international scenario, States may grant some sort of aid, while others will not. Proportions and ways of such aid will put international players in completely different basis of competition.

SAS can constitute an obstacle to fair competition. The hypothetical problem is then analyzed from existing legal frameworks that could potentially be used to address legal claims on that basis. The objective is to test if such systems can properly address the claim, compare possible outcomes under different regulation and proposed some insights under the subject.

As a final product, the study could sustain a legal position and become a reliable source of reference to foreseeable legal matter to international aviation.

The studied legal frameworks are: the World Trade Organization, the European Union, the Chicago Convention and ICAO provisions; and Brazilian Domestic Law, in our case, Brazilian competition law.

All these possible legal frameworks should be examined since they may exclude, concur or integrate each other for a possible solution. It is also known as a general principle of law that an eventual lack of norm does not constitute argument enough for a court to decline analyzing a case law. 17

Scope and limits of the study

It may be useful to draw some lines of what may be expected in a thesis presented on a multidisciplinary program but written from a legal perspective.

Laws from "legal science" are generally elaborated aiming an ideal situation and establishing consequences for actions that might contribute against this ideal. These consequences vary enormously depending on how important such objective is to society in general, it could be an advertence, a fine, limitation of rights, prison or even death.

Another particularity that must be highlighted, specially for readers that are not so familiar to legal sciences is that setting rules and consequences are not all the work. Law is applied by courts or a body entitle to decide whether this set of rules is or is not applied to the case. This judgement roughly falls on a "categorization judgment" which searches to verify if the facts under analysis fit the description of the rule, if so, the consequences of the rule are applied; and "judgment by balancing", when the rule per se does not provide a full description, and judging activity is about balancing the objectives of a rule and fill eventual gaps of the description with precedents, analogies, general principles of law, etc. 18

These preliminary explanations help to modulate expectations of what kind of product can a legal study provide when working as a hypothetical application of a given set of rules.

17 "The term non liquet originated in Roman law and means "it is not clear." It refers to a situation in which a competent court or tribunal fails to decide the merits of an admissible case for whatever reason, be it the absence of suitable law, the vagueness or ambiguity of rules, inconsistencies in law, or the injustice of the legal consequences. The concept of non liquet does not refer to situations in which a court refuses to decide a case because it lacks jurisdiction or finds a claim inadmissible. (…) n the realm of international law, the Advisory Committee of Jurists sought to avoid the possibility of a non liquet by including general principles of law among the sources of international law enumerated in Article 38 of the Statute of the Permanent Court of Justice (1920)" https://www.oxfordbibliographies.com/view/document/obo-9780199796953/obo-9780199796953-0130.xml 18 A very elucidative explanation over this topic can be found on Sullivan, K.M., The justices of rules and standards. Harvard Law Review , Vol. 106, Issue 1 (November 1992), pp. 22-123. "Rules once formulated, afford decisionmakers less discretion than do standards.(…) A legal directive is "rule"-like when it binds a decisionmaker to respond in a determinate way to the presence of delimited triggering facts. (…) a legal directive is "standard"-like when it tends to collapse decisionmaking back into the direct application of the background principle or policy to a fact situation. Standards allow for the decrease of errors of under and over inclusiveness. " (p.58-58). According to Sullivan, this to kinds of justices will fall on categorizing judgment as a taxonomic judgment, or in a balancing judgment, where competing rights or interests may clash. Having this idea of categorizing or balancing judgments will be particularly relevant when vague concepts were to be analysed.

As described along the thesis, State Aid is a factual situation. It means that airlines (not only them but to the purpose of this study other economical actors of the value chain of air transport will not be analysed) are or will receive some sort of Governmental Aid. As a general assumption, Governmental Aid and subsidies could result on an anticompetition practice that receive treatment by a given set of rules.

The core question for this work is to analyse these sets of rules to understand if they can offer answers to foreseeable claims of unfair competition based on Governmental Aid and Subsidies granted under programs to mitigate negative effects of the COVID 19 pandemic on international air transport.

1.5

Study structure:

As already seen, Chapter 1 deals with describing briefly the background of the problem and limiting the problem to be solved, in our case, a hypothetical case law to be addressed by judging bodies on international air transport of passengers and eventual SAS received by some/any airline(s) that could unbalance international trade of services.

This hypothetical case law seeks to stress existing legal framework in order to observe what sort of legal answer such system could give.

Chapter 2 briefly introduces the place of internship and tasks developed during the period of internship.

Chapter 3 is a conceptual part of the study and it approaches two concepts that are the backbone of the present study, one is the Level Playing Field, and the other is subsidy targeting more economic aspects. According to the structure of the ANAC, it is possible to divide its departments into three main categories in respect of the kind of role they develop. There are administrative departments performing activities varying from human resources to public procurement, strategic planning; core business departments, dedicated to proposing regulation and conducting their enforcement in fields like, but not exclusively: airworthiness, operations, airport infrastructure, economic regulation of airports and air services and inspections and; a third group is composed of departments that play advisory and assistance to the Board of Directors or to the other branches of the Agency, in matters such as: internal audit, communications, congress affairs, judgment of infractions in appeal level, international affairs, ombudsman, and legal counselling and representation. (Fig. 2.1

shows ANAC's organizational chart. Source: ANAC website).

19 From: https://www.anac.gov.br/en/about-anac/the-agency (accessed at 07 July 7, 2020) Federal Attorney's Office at ANAC is then a representation of this ministry and it is composed of lawyers specialized in different interest areas of law that provide assistance and consulting in legal matters and eventually court litigation.

The idea of having legal experts that exercise their duties at a branch of government or agency but belonging, in terms of hierarchy, to another ministry helps support independence and autonomy of those lawyers in consulting or litigations activities.

Internship tutor and internship duties

I performed my internship under the supervision of Ph.D. Alice Serpa BRAGA, lawyer at Federal Attorney's Office at ANAC that helped me complete this project. The main goal of the internship was to elaborate a study that could sustain a legal position and become a reliable source of reference to foreseeable legal matter to international aviation. As a legal study, it was divided in the following tasks:

-Research of relevant legal concepts applicable to the hypothetical case and advantages that should be concerned.

In a nutshell, there is still a blank space to be filled in order to draw a line on which subsidies are particularly harmful for competition in international air transport.

The following sections of this Chapter briefly recaps literature and articles about SAS in general in international trade and more specifically to air transport providing some insights over the issue.

State Aid and Subsidies (SAS)

As Multilateral progress on negotiation of subsidies for services faces many challenges, although subsidies could be justified under pursuing public policies or high-minded goals, such as employment, regional development, or even overcoming crisis, lack of definition and conceptual uncertainties adds an extra layer of complexity.

This section deals with definitions of State Aid and Subsidies focusing on when it can be harmful to fair competition. The idea is not to draw a line on what is a subsidy, since academic literature and even legal sources do not agree on a concept. We opted to briefly display most relevant ideas about effects of SAS, while Chapter IV looks more in depth to their legal concepts regarding international fora, such as WTO, European Union, Air Law framework and eventually local regulations in order to bring some insights about possible outcomes of claims under different legal frameworks.

Any legal concept of SAS is an attempt to turn into legal jargon economical aspects of a phenomenon that by a social consensus should be regulated.

Subsidies per se are not considered always prohibited or harmful, there are also some types of advantages (positive externalities) regarded as subsidies when they are not.

The issue with subsidies is when they distort market on a scale enough to unbalance fair competition. Subsidies "can undermine market access commitments by importing

nations. (…) can divert customers from one exporting nation to another. (…) [and as]

2. Any Member which considers that it is adversely affected by a subsidy of another Member may request consultations with that Member on such matters. Such requests shall be accorded sympathetic consideration.

32 Geloso Grosso, M. ( 2008 subsidies, while general ones would not be, such assumption is not correct. And the third option, while regarded as more suitable for this study, has the problem that is based on the assumption that taxes and regulation in different countries are the same and the mere existence of a program would characterize a tilt in level of play field. 39

While studying some of the effects of SAS on international air transport, focussing on when they could effectively be harmful for competition, Forsyth and Guiomard (2019) elaborated the following possible consequences of SAS on international air transport:

(i) market size, by receiving subsidies an airline lowers its costs and expands;

(ii) airfares, with higher supplies, foreign airlines practice lower airfares with home airlines match, generating benefits to consumers;

(iii) competitors not receiving subsidies must reduce costs, supply, employment and wages;

(iv) home airlines employment decrease while foreign increases, (v) (v) better connectivity is likely to happen, but not always does. 40 These authors defend that if a cost benefit analysis (CBA) were used to approach the problem, that could bring results where most of cases of subsidies in aviation would fail to prove significant loss.

Whilst proposing to answer the question of "whether a country gains or loses if a competitor country offers a subsidy to its airlines", Forsyth and Guiomard (2019) understand that the fares paid by passengers and the airlines` share of profits must be considered on the CBA and concluded: "when the home country has a high share of travellers and low share of profits, it will gain from the other country`s subsidy. On the other hand, if the home country has a relatively low share of travellers, and a high share of profits, it can lose as a result of the subsidisation by the other country" 41

According to the CBA model proposed by these authors, home airlines are likely to be impacted on their market share size, profits and labour force, but gains would be lower airfares and possible better connectivity. Then pros and cons should be weighted.

In this respect and according to Forsyth and Guiomard (2019), "if unemployment is low and there is substantial foreign investment in its airlines, and it is a net importer of airline services, the chances that it will gain from foreign airline subsidies is high." At first glance, foreign airlines receiving subsidies would make them able to offer an artificially lower fare compared to those that will not have access to subsidies. It could be appealing to accept lower airfares at the cost of a foreign government support program, paid by another country. Nevertheless, in the long run, competing airlines could be led to bankruptcy, and then, all consequences risen by a concentrated market or a dominant position could be brought.

Assuming that subsidies still have blurry lines, where some practices would fall on tilting the level playing field and others would not, the next Chapter stresses a hypothetical problem (legal claim) under different international fora and explores whether such legal framework could offer some clues on drawing a line between harmful and not harmful SAS.

It is also important to recap a little about international air transport dynamic on market access. While fair competition is totally aligned to market liberalization, international air transport may not be the best example of such a market.

Since the beginning of air transport, civil aviation has received governmental aid once they were perceived as "public utility type of enterprises with several obligations beyond those which would be provided in a free market. Hence, foreign carriers have long been governmentally regulated, owned or subsidized." 43 . "From its inception, commercial air transport has relied on the support of national governments; in the years following World War I, only government subsidies and mail contracts sustained the economic viability of commercial aviation." 44

Another particularity, international air transport is rooted on a peculiar market access.

Despite of each economical sector having specific reasons to adopt some constrains on access, international air transport restrictions dates back in time with very few changes since. 43 Dempsey. (1987) p. 307. 44 Idem p. 306

Market Access on Air Transport

After First World War (WWI) air transport was still on its embryonic phase and struggling with still rudimental technology available, not to mention its lack of economical feasibility.

Despite of such adversities, the Peace Conference of 1919 has considered it was the time to address air transport from a multilateral perspective. After WWI States were prone to engage on collaborative solutions on global scale.

Embodied of such ideals, States on the Peace Conference have produced the "Convention Relating to Regulation of Aerial Navigation", also known as the "Paris Convention". Among other provisions of this Convention, one principle has fundamental relevance for the entire structure of market access still in force on international air transport, it is the principle of sovereignty over the airspace above their territory.

According to this principle States would be entitled to regulate, allow of interdict the entrance or circulation of a foreigner aircraft over their territory. It must be highlighted that States were putting an unprecedent war behind and allowing foreigner aircrafts to freely enter their territory would be a potential risk of spying or any other unpeaceful use of such access, 45 and by doing so States became fully engaged how the development of their air transport sector would happen. 46 A few years later, as "World War II entered its final stages, several prominent members of the international community expressed concern over the postwar development of international civil aviation, realizing that this brave new world would require, multilaterally negotiated solutions to a growing number of political, economic and technical problems.

In response to these concerns, the United States agreed to sponsor an international conference in the hope that it would lay the foundation for the future growth of the the works of the conference have started it was clear that a clash of interests was set.

United States' approach seeks to an unrestricted operating rights (multilateral 5 th freedoms) and capacity, frequencies and fare should be left to market regulation. In contrast, British opinion was that a regulation of access should be performed by an international regulatory body. 48

At this round of negotiations not only post-war security concerns were drives of the talks but also a pragmatic economical approach was claiming its share of relevance.

After Regarding the ambivalence of air transport as a product, but also as a public interest service, the historical presence of governments in its development, and a market access system that although seems to march towards a "market driven" scenario, still bears marks of protectionism, SAS are a measure that looks for a place to be fit in, and its legal discipline seems to be far from reaching a common ground.

In regard of this ambivalence, and lack of agreement on its definitions, the following chapter offers a hypothetical legal claim and tries it on the different sets of rules that could be available to solve the problem and compares possible outcomes. 53 Vasigh, et al, 2013, p. 95 54 Vasigh, et al, 2013 

CHAPTER 4 APPROACHS TO ADDRESS SAS ON INTERNATIONAL AIR TRANSPORT

Regarding the particularities of the sector and added to that the crisis imposed by the COVID-19 pandemic, this Chapter creates a hypothetical claim and submit it to different legal frameworks where such claim could be deducted. There must exist other fora where the claim could be deducted, but for the of this study we decided to explore those that would cover most of possible claims from Brazilian perspective.

The idea is to draw some conclusions of possible results under each legal framework to check if they can address a crisis as it is set, if they converge to coherent outcomes, or if they will offer solutions that would widely diverge. For such aim, this Chapter proposes a hypothetical claim and tries it on different rules and fora. A brief explanation is made to introduce the main legal provisions of each set of rules and then a most likely outcome is offered.

Hypothetical Claim

For the proposes of the present thesis, our hypothetical claim is: "Considering two States The following sections of this Chapter describes how each set of rules and how each forum deals with SAS, and then what would be the most likely outcome to the claim.

The World Trade Organization about Subsidies

Concerns about subsidies could be tracked back in the General Agreement on Tariffs and Trade of 1947 (GATT), but it is after the Agreement on Subsidies and Countervailing Measures (ASCM/WTO -1986/94) that the subject has gained more evidence, nevertheless, provisions of the ASCM are not applicable to trade of services.55 

Notwithstanding such inapplicability, the understanding of its mechanisms could help to shed some light over the problem proposed on this study. Later, on this section, the General Agreement on Trade of Services will be analysed as well.

According to Article XVI of GATT 1994, about subsidies, the contracting parties shall notify other members about any subsidies they practice and, in case a serious prejudice or a threat of it is identified caused by such subsidization, the granting party shall, upon request, discuss with the other contracting party or parties concerned, the possibility of limiting the subsidization.

Such article introduces relevant elements for the treatment of subsidies on international trade of goods, nevertheless, serious prejudice and the possibility of the granting party limiting the subsidization may not offer the necessary enforcement for such a concern.

The concept of serious prejudice varies widely and the agreement itself does not offer any clue on how this can be determined. It also leaves totally to the will of the granting state the initiative of limiting subsidization.

Bearing this in mind, the Agreement on Subsidies and Countervailing Measures (ASCM)

provide more grounds for determining the presence of serious prejudice (articles 5 and 6) and gives, as a possible reaction for the members believing to bear such prejudice, the possibility of raising countervailing measures, or to pursue a dispute settlement.

Agreement on Subsidies and Countervailing Measures (ASCM/WTO)

According to the ASCM/WTO, Subsidies are defined as:

Article 1 Definition of a Subsidy 1.1 For the purpose of this Agreement, a subsidy shall be deemed to exist if:

(a)(1) there is a financial contribution by a government or any public body within the territory of a Member (referred to in this Agreement as "government"), i.e. where:

(i) a government practice involves a direct transfer of funds (e.g. grants, loans, and equity infusion), potential direct transfers of funds or liabilities (e.g. loan guarantees);

(ii) government revenue that is otherwise due is foregone or not collected (e.g. fiscal incentives such as tax credits)1;

(iii) a government provides goods or services other than general infrastructure, or purchases goods;

(iv) a government makes payments to a funding mechanism, or entrusts or directs a private body to carry out one or more of the type of functions illustrated in (i) to (iii) above which would normally be vested in the government and the practice, in no real sense, differs from practices normally followed by governments; or (a)(2) there is any form of income or price support in the sense of Article XVI of GATT 1994; and (b) a benefit is thereby conferred. 1.2 A subsidy as defined in paragraph 1 shall be subject to the provisions of Part II or shall be subject to the provisions of Part III or V only if such a subsidy is specific in accordance with the provisions of Article 2.

The ASCM also classify subsidies in two categories, prohibited and actionable. Subsidies prohibited are subdivided in export subsidies and imported-substitution subsidies. "Both of these types of prohibited subsidies are identified by the fundamental conditions attached to the subsidies. The later, actionable subsidies are defined not by the conditions attached, but by the effectsthey must cause adverse effects on the interests of another WTO member. Prohibited subsidies must be withdrawn while actionable subsidies must either be withdrawn or their adverse effects must be removed (Articles 4.7 and 7.8)" 56 Whether a State member of WTO understands that another member is using prohibited or actionable types of subsidies, two options were available. Theses responses are called Track I and Track II 57 . "Under Track I a WTO member can impose a countervailing duty (CVD) on imports from another member that grants a prohibited or actionable subsidy that harms the former`s domestic industry. The SCM stablishes procedural requirements that must be respected before a member can impose a CVD. The propriate authorities in the harmed member must conduct a detailed investigation following either a decision to self-initiate or the submission of a complain by the domestic industry producing the like product that has been harmed. A CVD can then be imposed if the investigation establishes `the existence of a (prohibited or actionable) subsidy; injury to the domestic industry; [and] Damro. 2013, p.162 Track II addresses the question on the Dispute Settlement Mechanism (DSM), the complain about subsidy, but also a member "that believes a CVD imposed (under Track I) on its imports contravenes the SCM Agreement may also bring a challenge for adjudication before the DSM. When a complain is brought to the DSM, the parties to the dispute are encouraged to negotiate a solution. Failing resolution through negotiation, the offending member is subject to Panel scrutiny and, on appeal, a decision by the Appellate Body. (…). If the subsidy in question is found to be in violation of the WTO rules, the offending member must bring its policy in line with the ruling. Ultimately, if the offending member does not change its policy, the complainant is authorised to retaliate with limited trade sanctions." 60 The innovation of ASCM compared to GATT "was the creation of a `red light, yellow light, green light` system to govern subsidies." 61 Those subsidies considered prohibited and at Annex I of the ASCM would fall on the red-light group, regarded as specific. "yellow light" subsidies are termed "actionable" subsidies-they are not prohibited altogether but may be challenged under certain conditions. A subsidy is actionable if it is specific and if it causes one of three types of hatus to another member: (a) injury to a domestic industry;

(b) impairment of the benefits of a tariff concession; or (c) "serious prejudice to the interests of another Member 62 ." 63 Although no longer in force, the "green light" category of subsidies includes those that for a period of time, five years finished on 2000, where meant to: (i) certain R&D subsidies; (ii) certain regional development subsidies; and (iii) some subsidies for environmental compliance costs. Those subsidies were protected from been challenged.

"The green light rules thus created 'safe harbors' for enumerated governments programs." 64

It is possible to state that GATT and ASCM provide a reasonable ground for identifying subsidies, separate those that can be somehow harmful for fair competition, creates mechanisms to analyse potential claims and more important, entitle contracting parties 60 Idem, p.163 61 Sykes 2005, p. 96 62 "…the notion of serious prejudice makes subsidies potentially actionable any time they cause injury to the export industries of other members. Prior law is thereby extended in two ways: an action may be brought when a subsidy displaces exports from the complaining member to a third country market, and an action may be brought when a subsidy displaces exports from the complaining member to the market of the subsidizing country, even if the subsidy would not be deemed to impair market access expectations associated with a tariff commitment (as in a case where there was no tariff binding, or where the subsidy already existed at the time of the tariff negotiations)". Sykes, 2005, p and the Dispute Settlement Body with measures that could confer some effectiveness in face of unfair subsidisation, like countervailing measures or retaliation.

Another possible measure under an uneven competition is the imposition of safeguards.

It is important to briefly differ such measures. While Countervailing Measure Duty are imposed as a reaction to unfair competition practices, safeguards are regulated and constitute a "permission" to the importing country to limit the quantity of good/service imported that harms or potentially harms the domestical industry based on its underdevelopment if compared with international competitors. Safeguard measures are priorly defined, strict and limited on time. While CVM combats unfair competition, safeguards aim to protect local industry.

Hypothetical claim analysis

Despite of being a set of rules with very comprehensive discipline over subsidies, ASCM is only applied to trade of goods. Services, such as transport would not be reached by those provisions.

According to jurisprudence of the WTO, the definitions contained on Article 1 of ASMC are not applicable to trade of services. The Panel concluded that transactions properly characterized as purchases of services are excluded from the scope of Article 1 of the SCM Agreement, which expressly refers to purchases of goods but omits any reference to purchases of services. In the course of its analysis, the Panel observed that "[w]hile the SCM Agreement was being negotiated, parallel negotiations on trade in services were also taking place. Article XIII:2 and XV of the GATS reflect the fact that the negotiators of the GATS were unable to reach agreement on disciplines regarding governmental purchases of services, or on disciplines governing the provision of subsidies to service suppliers." 65 In regard of so, ASCM measures, as much as its DSM cannot be used to address the hypothetical claim of this study.

The most likely outcome is that the claim would have its admission refused on WTO at least under the provisions of ASCM.

The General Agreement on Trade of Services (GATS)

There is a long debate on whether air transport should be fully included on GATS, the attempted resulted on the Annex on Air Transport Services, that applies the Agreement to measures affecting: a) aircraft repair and maintenance services; b) the selling and marketing of air transport services; c) the computer reservation system (CRS) services. 66 The inclusion of other provisions, specially those that deal with traffic rights would implicate on the liberalization of air transport on basis of what happens, as a rule, on the trade of goods, equally and multilaterally access, with inclusion of the "Most-Favoured-Nation-Treatment" clause, as stated on Part II, Article II of GATS:

Article II Most-Favoured-Nation Treatment 1. With respect to any measure covered by this Agreement, each Member shall accord immediately and unconditionally to services and service suppliers of any other Member treatment no less favourable than that it accords to like services and service suppliers of any other country. 2. A Member may maintain a measure inconsistent with paragraph 1 provided that such a measure is listed in, and meets the conditions of, the Annex on Article II Exemptions. 3. The provisions of this Agreement shall not be so construed as to prevent any Member from conferring or according advantages to adjacent countries in order to facilitate exchanges limited to contiguous frontier zones of services that are both locally produced and consumed.

This treatment is the opposite of the existing system of bilateral agreements (see Chapter III) where States can limit the degree of liberalization the grantor will allow depending on the State it is negotiating with. 67 "The current system is based on national treatment, where States could apply different conditions to carriers operating air services into their territories based on capacity and demand for travel at prices that are deemed acceptable to the State concerned and the travelling public. Corollaries to the current system of bilateral air transport agreement are traditionally seeped in norms requiring capacity to be primarily provided for traffic to and from the two States parties to the agreement, on the basis of 'fair and equal opportunity'. Under this system, airlines are usually expected to be substantially owned and effectively controlled by a minimum percentage of the

Contracting party. This affords a State the opportunity to protect the interest of own carriers." 68

The will of remaining under strict rules about market access has made the approach of International air transport on GATS to be limited. Article X V Subsidies 1. Members recognize that, in certain circumstances, subsidies may have distortive effects on trade in services. Members shall enter into negotiations with a view to developing the necessary multilateral disciplines to avoid such tradedistortive effects. The negotiations shall also address the appropriateness of countervailing procedures. Such negotiations shall recognize the role of subsidies in relation to the development programmes of developing countries and take into account the needs of Members, particularly developing country Members, for flexibility in this area. For the purpose of such negotiations, Members shall exchange information concerning all subsidies related to trade in services that they provide to their domestic service suppliers. 2. Any Member which considers that it is adversely affected by a subsidy of another Member may request consultations with that Member on such matters. Such requests shall be accorded sympathetic consideration.

Since the Uruguay Round (1986-1994) that has one of its outcomes the GATS, efforts of Members on advancing on a multilateral discipline for subsidies on services have been modest. According to Benitah (2004) arguments that support the stream that prefers subsidies to be bilaterally treated are: (i) pursuit of public policy objectives, specially for developing countries that would expect more flexibility on the matter; (ii) sequencing, meaning that some members would prefer to have the debate over market access prior to the subsidies to happen. However, both arguments do not offer a solid base once Article XV already recognizes particularities of developing countries and the service Guidelines approved by members decided that market access will be discussed after coming to conclusions of article XV. 69 Considering subsidies on services in general, other provisions of GATS could help address the hypothetical claim we build.

Benitah (2016) understands that other Articles II, XVII, and XXIII (3) are part of a system to address SAS under GATS. 70 Nevertheless, it is important to remember that GATS has an Annex that deals with air transport. According to the Annex traffic rights and services related to traffic rights are not reached by GATS and would be applied to: (i) aircraft repair and maintenance services; (ii) the selling and marketing of air transport services;

(iii) computer reservation system (CRS) services. 71 In this respect, the mentioned Annex nothing says about subsidies, as being included or excluded of the application of GATS. What the Annex definitively does is to consider part of GATS the selling and marketing of air transport services. If we consider that ultimately subsidies would impact on prices which is part of selling and marketing of air transport 69 Benitah, M. ( 2004) Subsidies, services and sustainable development, the international center for trade and sustainable development (ICTSD), Geneve. 70 idem p. 7 71 Annex on air transport services of GTAS, items 2 and 3 services one could advocate that GTAS is applicable. But definitions of the Annex clearly exclude such thesis by stating on item 6 that "selling and marketing of air transport services" is limited in a way that "these activities do not include the pricing of air transport services nor the applicable conditions."

Hypothetical claim under GTAS provisions

Besides the limited scope of application that the Annex on air transport services offers to the GATS, other provisions of the GATS could support the hypothetical claim, as mentioned above, as understood by Benitah (2004). Among the dispositions displayed by the author, the article II, the MFN was already discussed, and it is incompatible with the market access regime international air transport still adopts. Also, Article XVII, the national treatment clause (NT) stating that any condition or qualification that is granted to a supplier shall be extended to the suppliers of other members. Under this rule it is possible to understand that benefits of a subsidy granted to a supplier should also be available to foreign suppliers under the same conditions, "although the NT clause potentially has a strong disciplining effect on the provision of services subsidies, its effect is reduced by the fact that only those sector inscribed in a Member`s schedule of commitments are concerned, and if so, only if the Member did not explicitly limit the applications of NT by sector or horizontally." 72 Under the exclusions imposed by the Annex of air transport services, and the vague concept of subsidies the GATS has, at the best scenario, the proposed claim under this set of rules would fall on the provision of Article XV (2) where parts shall promote consultation, no concept of SAS, rules of proceeding or enforcement mechanism is defined. Effectiveness of this sort of rule is very questionable. And such vague rules may leave harmful subsidies off any legal consequence.

As a whole, the system of World Trade Organization appears to be intentionally limited when it comes to regulating international air transport. While develop provisions of trade of good are not applied to services, the few regulation that could shed some light on services have formally excluded to international air transport, remaining only the consultation between part as a possible solution to the claim.

International Civil Aviation Organization

The International Civil Aviation Organization (ICAO) is a specialized agency of the United The Chicago Convention is the backbone of ICAO and also the international aviation system, among its provisions, and concerning to the topic, worth mentioning its Preamble of that says: "the undersigned governments having agreed on certain principles and arrangements in order that international civil aviation may be developed in a safe and orderly manner and that international air transport services may be stablished on the basis of equality of opportunity and operated soundly economically." (no italic on the original).

Although the compelling power of a convention preamble is debatable, it is possible to observe that the document on its seminal words display "equality of opportunity".

Later, on Article 44, while dealing with the Organization objectives, more insights are given?

Article 44 Objectives The aims and objectives of the Organization are to develop the principles and techniques of international air navigation and to foster the planning and development of international air transport so as to: (a) Insure the safe and orderly growth of international civil aviation throughout the world; (b) Encourage the arts of aircraft design and operation for peaceful purposes; (c) Encourage the development of airways, airports, and air navigation facilities for international civil aviation; (d) Meet the needs of the peoples of the world for safe, regular, efficient and economical air transport; (e) Prevent economic waste caused by unreasonable competition; (f) Insure that the rights of contracting States are fully respected and that every contracting State has a fair opportunity to operate international airlines; (g) Avoid discrimination between contracting States; (h) Promote safety of flight in international air navigation; (i) Promote generally the development of all aspects of international civil aeronautics.

It is possible to state that, despite of not mentioning SAS, the Convention has expressed as a principle of international air transport the fair competition and no discrimination between States.

Nevertheless, there is no general provision under ICAO scope that addresses subsidies on aviation. The subject has been source of concern of the Organization, and it has been a topic present on Air Traffic Conference in different meetings of the Panel.

73 About ICAO at: https://www.icao.int/about-icao/Pages/default.aspx Some guidelines are draw at the Manual on the Regulation of International Air Transport, but such material is not a compelling obligation to States.

It has been a recommendation of ICAO that States include on their Air Services

Agreements clauses to address fair competition and safeguard mechanisms, but it is also recognized that very few ASAs contain such provisions.

About the subject ICAO has opted to issue orientation material that has not rule bidding power among State Members.

In accordance with the opinion of Abeyratne (2016) the Council of ICAO following its mandate of Article 55 (d) could help States to come to common grounds on what would be acceptable and the finally that the dispute settlement process describe on articles 84 and 85 of the Convention could allow Council to decide complaints about subsidies and being allowed to adopt resolutions that at least would have some moral effect on the conduct.

SAS during the crisis -Mitigation Plan.

While a clearer and bidding measure does not exist on the discipline of SAS on Aviation, and conscious of its international role, ICAO has issued in December 2020 a Guidance on economical and financial measures to mitigate the impact of the coronavirus outbreak on aviation. This document highlights the importance of governmental support during the time of crisis and recalls on "key principles drawing from the existing ICAO economic policies and guidance related to air transport, which even in extraordinary times like the pandemic cannot be put away and neglected." 74 It is common sense that the current situation claims for actions. According to Abate et al (2020) and already considering pandemic crisis scenario, governments are taking measures to support their aviation sector such as: government-backed commercial loans, recapitalization though state equity, government guarantees, flight subsidies, deferral and waiver of taxes and charges, grants, private equity and nationalisation. 75 And this support varies widely among States, as shown in the graphic below:

74 ICAO 2020 Guidance on economical and financial measures to mitigate the impact of the coronavirus outbreak on aviation. (p.3) 75 Abate et al, 2020, p. 3 Despite of the informative nature of ICAO`s Guidance, it seems to provide some clues on how the Organization understands subsidies on times of crisis. "Since it is difficult to determine the impact of State support to companies in order to compensate them for losses incurred in situations such as government-imposed closure of airspace or an airport. Market distortion may arise in cases where such support is considered by competing companies as beneficial to the recipient companies to the extent that it represents a figure that is more than the actual loss incurred by the recipient companies." 77 It calls attention the perception that government support could be related to a compensation for losses caused by government actions, what would apparently remove governmental help from the SAS category and put them at compensation. It is not clear if this is an approach proposed by ICAO, it could certainly work to avoid claims of subsidies since what is being transferred would be regarded as a compensation for losses, but this is most probably not the intention. If such transfers were given as compensation for losses generated by a State action they cannot be in form of loans, shares of the company, or any other of transfer that requires compensation in the future. 76 Abate et al. 2020, p. 2 77 ICAO. 2020, p. 3 Furthermore, whether it is a compensation, all airlines, no matter their nationality, should be entitle of receiving such compensation if they could prove the same kind of losses.

The Guidance classified governmental support to modulate effects of the crisis in two groups, financial measures, such as: "a) capital injection as grants; b) government equity stakes; c) government loans and loan guarantees; d) financing of restructuring; e) operation subsidies or route specific grants; f) wage subsidies or guarantee; g) general taxation relief; h) relief of aviation related taxes, charges and fees; and i) integrated financial support package" 78 and State Regulatory Support Measures, such as slot allocation rule waiver.

Definitions and examples of these measures were summarized in the chart bellow and were extracted of the ICAO 2020: (Forms of State economic and financial measure. Source: ICAO -Guidance on Economic and financial measures to mitigate the impact of the coronavirus outbreak on aviation)

The Guidance does not express clearly what measures are considerer not to be not harmful to fair competition, it lists and gives examples of them and offer some principles that should lead the implementation of them, instead.

These principles are: 1) Well-defined objectives; 2) Data-driven evaluation; 3) Broadly inclusive and non-discriminatory; 4) Targeted and proportionate; 5) -Transparency and consultation; 6) Striking appropriate balance among all stakeholders; and 7) Timebound.79 

Hypothetical claim under ICAO

Settlement dispute under the Chicago Convention has very few provisions and does not have a process elaborated like the WTO when it comes to SAS appreciation. If the hypothetical claim is deducted at ICAO, the case would face at beginning difficulties on delimitating the scope of the claim since under ICAO rules there is not a concept of SAS.

Even if the claim is admitted to analysis under the vague provisions of "equality of opportunities", again regulation misses on describing consequences for the undesirable behaving. Differently to what happens under WTO system where countervailing measures could be adopted, of safeguards imposed. In this case not even a retaliation process is clearly regulated. As observed by Abeyrantne, an ICAO resolution on the case would be more of a moral effect than a restorative solution.

So far, WTO system, while fairly developed to approach SAS, has many limitations that exclude core provisions when it comes to air transport. On the other hand, ICAO, while the main forum for debating international aviation on its most diverse aspects has very few regulations to approach SAS on an effective manner and to offer a satisfactory answer to the hypothetical claim.

Another possibility explored on the sections below is to focus on local regulation on anticompetitive conduct.

SAS on European Union

The European Union have by far a very complex and detail develop system of SAS regulation. Its backbone is probably the provisions of Article 107(1) of the Treaty on Functioning of European Union (TFEU), that gives a wide scope of State aid, while (

(3) bring some exceptions to it.

Article 107 (ex Article 87 TEC) 1. Save as otherwise provided in the Treaties, any aid granted by a Member

State or through State resources in any form whatsoever which distorts or threatens to distort competition by favouring certain undertakings or the production of certain goods shall, in so far as it affects trade between Member States, be incompatible with the internal market.

Distortion of competition and affecting trade are the criteria that community bodies focus on determining if a state aid shall be deemed incompatible, but these alone are not always enough. Some actions could be allowed under a "compatibility scrutiny" 80 (Nitsche 2006) According to Nitsche (2006) The approach proposed by the report, proposes that: "In the case of state aid, the relevant shock will be the granting of the aid. Therefore, by following the common structure of an impact assessment, the evaluation of the aid impact consists of: step 1, describing the aid; step 2, describing the potential distortions to competition due to the aid; and step 3, assessing whether they materialised. As the impact of aid on competition is likely to vary according to the type of aid, the framework has been designed to be applicable to a range of aid measures, including, among others, environmental aid, regional development aid, R&D&I aid, aid under the SGEI scheme, rescue and restructuring aid, and aid to promote exports." 88

Each of the steps proposed on the model could be detailed in accordance with Figure 2. Other schemes for assessing "significant impact" that European Commission uses are:

a) The Limited amount of State Aid (LASA)

To qualify for approval under LASA the state aid received shall be related to the The investigation proceedings are detailed on articles 5 to 11 of the Regulation and although the practice of distorting competition and the threat of distorting are triggers for regulation, only when it has resulted on injury to the Union carriers redressive measures are possible.

According to items 3 and 4 of Article 14 of the Resolution: "3. The redressive measures referred to in paragraphs 1 and 2 shall be imposed on the third-country air carriers benefiting from the practice distorting competition and may take the form of either of the following: (a) financial duties;

(b) any operational measure of equivalent or lesser value, such as the suspension of concessions, of services owed or of other rights of the third-country air carrier. Priority shall be given to reciprocal operational measures, provided that they are not contrary to the Union interest, or incompatible with Union law or with international obligations. 4. The redressive measures referred to in paragraphs 1 and 2 shall not exceed what is necessary to offset the injury to the Union air carriers concerned. To this end, those redressive measures may be limited to a specific geographic area or may be limited in time." 94 The provisions of such regulation tend to be closer to a Domestic Competition Law, nevertheless it is more specific to air transport and regards the particularities of the Community. The regulation also recognizes the existence of Air Services Agreement between Members and third countries and highlights that such dispositions shall remain unchanged.

Hypothetical claim under Regulation 2019/712

According to the scope of the Regulation, some limitations are imposed. As already mentioned, the system is crafted to accommodate claims of EU carriers against third countries carriers or entities, but not the opposite.

Most probably the idea behind this dynamic is the avoidance of "forum shopping", a circumstance where the same claim can be deducted on different countries courts and creates a stimulus for the offenders to seek for the court more favorable to their complains.

If other States limit their DCL to the jurisdiction of where the damages of harmful subsidies occur (like Regulation 2019/712 does), forum shopping could be avoided, however there is still a risk of a conduct to be considered allowed in one DCL system and forbitten on the other, generating more unbalance.

When it comes to the hypothetical problem formulates by the study, claim can be examined under this set of rules only if the claimant is part of EU.

European Union emergency measures during crisis

The EU concerned to harmonize measures members would use during the crisis, has It is possible to observe that the provisions of such regulation, somehow has previewed some exceptions to the general discipline about subsidies. It also impressive how fast the European Commission is working on delivering guidance and information to Members of measures that could be adopted, giving Members and airlines more stability and mitigating risks of future legal claims. Unfortunately, these provisions are only applicable between Community Members.

Hypothetical claim under TFEU

The proposed hypothetical claim created on this study could not be reached by the TFEU provisions nor the Temporary Framework once it is bidding only between Members of Community. The compliance with EU orientations can give some predictability to claims under the regulations, but it does not guarantee that even by strictly following such 95 Available at https://ec.europa.eu/transport/news/2020-05-19-overview-state-aid-and-pso-rules-air-corona_en 96 This Statute is the Federal Law n. 12.529, November 30, 2011. Such regulation uses the term "subsidies" as referring to governmental aid only at article 119, which declares that the provisions of the Statute is not applied to cases of dumping and subsidies that are covered by GATT.

As previously analyzed, GATT does not cover subsidies on services, on this regard, Brazilian domestic competition law can be applied. However, it contains no specific disposition on subsidies, what is not a complete limitation as will be shown on the following paragraphs.

First step on analyzing this regulation is to understand if the parts of case can be reached by the eventual decision that the administrative court (Administrative Council of Economic Defense -CADE) would enact. To be considered under jurisdiction of CADE an international enterprise has to operate on national territory or have in Brazil an agency or legal representative, and the prohibited practices shall be executed totally or in part in Brazilian territory or in such territory occur the effects of the conducts (Article 2).

The Statute does not deal directly with subsidies, but with practices that would impact negatively on fair competition, so evidently, only harmful subsidies could be reached by this regulation.

Among its provisions, Article 36 describes which conducts and results are deemed infractions against economical order, inter alia conducts of: (i) creating difficulties to the constitution, functioning or development of competitor enterprise or supplier, financer of goods and services; and, (ii) selling goods or services below the price of cost 97 Brazil Federal Constitution. Article 174, § 4 th .

unjustifiably; and as much such conducts lead or tend to lead to results of: damaging fair competition, conduct to dominant position, arbitrary increase of profits, and exercise dominant position.

In face of the abovementioned infractions, the administrative court can decide for fining the enterprise and also request the irregular conduct to stop.

The approach of subsidies through domestic competition law offers some challenges.

Most measures and economic analysis require a definition of relevant market, it is important then that domestic operations be separated from international ones, discovering if prices are being practice under the cost price requires information about fix cost of airlines run abroad with very different suppliers and currencies. It is most likely that any comparation be based considering each route as a market, and prices and market shares prior to the outbreak as a benchmark.

The problem with domestic competition law is that one airline receiving a and operating to many different international destinations would be subject to an uncountable number of sets of rules with different views on the matter. Managing and mitigating legal risks under these circumstances can become an incentive to government granters of subsidies or airlines that receive them not to be collaborative during investigations on harmful subsidies.

Hypothetical claim under domestic competition law of Brazil

If the international airline accused of receiving a potentially harmful subsidy operates to Brazil or has agency in the national territory it is possible to start the claim. However, allegation of subsidies per se will have a very weak possibility of prospering on a sentence favoring the national airline. It would be necessary the plaintiff to demonstrate that that de defendant airline is practicing prices below the cost price or is constituting some sort of obstacle to the development of former, and such practice results on damaging fair competition or will lead to a dominant position artificially.

It seems to be excluded from the reach of local competition law the airline of a third country, that is not stablished or operate on national territory but competes on same market of a national, although effects could be on national territory, not being constituted or stablished in Brazil would generate a problem on reaching such airline. This would be the case of airlines of two different countries engaged on 7 th traffic rights to a third country, where one of these airlines has received subsidy and the other does not.

Whether properly corroborated with proofs, DCL is an easier to reach mechanism, the outcome, fine and unregular conduct refraining can be more restorative to damaged competitors than DSB of international organizations, decisions tend to be more economic driven than politic.

CHAPTER 5 CONCLUSIONS AND SUGGESTIONS

Shortcomings evidenced by the COVID-19 outbreak and suggestions

SAS on air transport is a subject that has been neglected by academic studies, but also by regulation with few exceptions. The difficulty on finding suitable concept is a prove of this. It is comprehensible that it is a subject difficult to find a consensus, specially on an economic sector as aviation that historically has broadly used some measures of it.

The lack of international regulation maybe has been underestimated while subsidies were happening more ad hoc, and in different times. What COVID-19 outbreak has made is to expose all major players at the same time on a state of emergency where government aid will mean whether airlines remain existing or not.

The need of urgent measures and lack of regulation also lead players to some uncertainty if the help given/received will be soon actioned and which could be the consequences.

The attempts of submitting a hypothetical claim on the different sets of regulations has shown that, despite of recommendations of treating the subject on bilateral negotiations, when a world crisis scenario is set, a minimum of common regulation is required. Even a robust legal framework, such as the EU, shows its debilities once provisions are restricted to the Community.

Maybe the shortest hanging fruit conclusion that could be taken of the present study is the need of a minimum global discipline over the topic. There is a bank of lessons learnt from the WTO system to the emergency plans issued by the European Union, for example.

Subsidies are not a topic that easily reaches consensus on the international arena.

Nevertheless, the present crisis could help selecting what about them are dearer to be regulated. Instead of a complex and detailed system, an approach like "red/yellow/green light" could bring some certainty to moments of crisis like the present. 98 When it comes specifically to air transport, ICAO is the most suitable forum to discuss any initiative for an international regulation over SAS on aviation. It is not surprising that many attempts to regulate fair competition, and SAS indirectly were made. After many discussions, the installed panel recommended States to bilaterally address the topic in advantage/disadvantage is more difficult to achieve, and thus LPF issues are brought into greater focus and the impact exacerbated". 99

Clauses of ownership and control

Another possibility of the present crisis maybe triggers another topic with few progresses on the international aviation arena.

Most sectors of economy are feeling the impacts of the pandemic, and governmental support is widespread on "getting where market" cannot reach, correcting "market failures", it is maybe the time to question why still exists limits on foreign investment in airlines. It is one thing stating that subsidy goes where market does not, other is to say it goes where market is not allowed to be. " [T]he "nationality rule" that prohibits foreign ownership of airlines. This rule limits potential investors, thereby increasing the cost of capital. It also denies airlines the opportunity to use transnational mergers or foreign subsidiaries to achieve efficiencies of size and scope, to fully integrate their networks in order to offer passengers expanded route selections, and to benefit from knowledge transfer between management groups." 100

Reasons for keeping limits to foreign investment in airlines could be summarized, where labour and other regulation has lower standards. This beavering sets an outstanding concern for an industry like air transport where safety is paramount.

"It is therefore critical that, regardless of who owns and controls an airline and its operations, the state with responsibility for policing the safety standards of that Nevertheless, regulation on aviation security follows high standers and property of the airline does not mean regulatory control. It means that no matter which is the nationality of the owners of an airline, it remains subject to the safety standards of the country that gives it flag. Arguments that support clauses of national ownership are getting outdated by modern regulation.

Besides being a market measure solution, removing limitation on international investment over airlines has another positive effect when it comes to subsidies. When an airline has international ownership, it "means a share of their profits goes abroad. It also means that if an airline is negatively affected by a competitor`s subsidy, the negative impact on home residents will be less. In other words, where there is substantial foreign investment in the home airline, foreign subsidies will be more likely to be positive for the home country."102 COVID-19 crisis has stressed many existing regulatory frameworks and in case of subsidies for aviation it has shown that existing regulation (at least the one considered on this study) is not able to offer satisfactory answers to the problems to come, nor offers certainty of outcomes to players what is important for decision making on crisis.

As a final result, the present study hopes to offer some insights on the debate about SAS on aviation, and how COVID-19 outbreak has exacerbated the problem. It also draws from the different sets of rules, good practices that could help to formulate a position on international fora and raise some awareness to future negotiations where the theme will probably regain relevance.
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  with the view to developing the necessary multilateral disciplines to avoid such trade distortive effects. (…) further calls on members to exchange information concerning all subsidies related to trade in services that they provide to domestic suppliers" 32 . Furthermore, "[a]ir transport services are governed by a specific annex of the General Agreement on Trade in Services (GATS). The annex excludes from the agreement the largest part of air transport services: traffic rights and services directly related to traffic."33 While international trade of goods has a more stable framework, trade of services faces different challenges rooted in their complexity and catalyzed by and everchanging scenario boosted by new technologies.34 

  where 'A' is the home country of airline A, and State B is the home country of airline B, both States are part of the international instruments and fora analysed on this Chapter, and they mutually operate flights to each other. Considering that State B has granted some sort of SAS to its airline and such SAS was aimed to address the negative effects of COVID-19 suffered by the airline of State B. Under these facts, State A considers that the practice of State B constitutes a case of subsidies that unbalance fair competition on international air transport and decides to bring its claim to be solved by the World Trade Organization, The International Civil Aviation Organization, the European Union Commission, and Brazilian domestic law (regarding that for this hypothesis State A is Brazil).

  Furthermore, GATS brings even less about subsidies in terms of concept, than the provisions of GATT and ASCM. According to Article XV of GATS: 66 WTO Annex on Air Transport Services, General Agreement on Trade of Services, item 3(a)(b)(c) 67 Abeyratne, R. (2016) Competition and investment in air transport, legal and economic issues. Springer 68 Idem, p. 122
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 4 Fig. 4.1 financial support starting at US$100 million "proposed or confirmed monetarily quantified relief measures for airlines provided by governments or government-backed entities across 57 countries" 76 . (Source: Ishka Global, IATA. At Abate et al 2020)
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  issued orientations on what states could do to support airlines and as much as possible preserving fair competition. The note provided on May 19, 2020, Overview of the State aid rules and public service obligations rules applicable to the air transport sector during the COVID-19 outbreak 95 . The document brings some clarifications on the dispositions of the Temporary Framework for State aid measures to support the economy in the current COVID-19 outbreak 96 . Most requests of State Aid under the EU granted to the Community airlines and in regard of the Temporary Framework are being classified under article 107 (3) b or 107 (2) b of the TFEU.

  according to WEF 2016, in: a) National Security: the Chicago Convention was drafted still during the last years of WWII and most states had concerns about allowing aircrafts from any other country, ally or enemy to access their airspace. The structure of ASAs entitle states to keep control of which other states would be beneficiary of such permission. b) Rule of trade: when countries engaged on mutually reduce barriers of access, this negotiation is aimed to have effects between both parts. If national property is not a requirement, a third county may be constituted on territory of the parts that have lifted barriers and benefit from it without performing the same lift at home. c) Flags of convenience: it is a strategy used by merchant ships, it consists on registering ships on countries with no relation to the owner of the ship, specially

CHAPTER 2 PRESENTATION OF THE WORK ENVIRONMENT 2.1 Place of internship

  

	I performed my internship at Brazilian National Civil Aviation Agency (ANAC),
	headquarter in Brasília -Federal District -Brazil from August 1 st to December 1 st 2020,
	at the Federal Attorney's Office at ANAC.
	2.2	About ANAC
	ANAC was created by Federal Law Nr. 11.182 of 2005 and has succeed the Department
	of Civil Aviation, civil branch of Air Force, and became Brazilian Civil Aviation Authority.
	ANAC is currently associated with the Ministry of Infrastructure. As a Regulatory Agency,
	ANAC has financial independence from the Ministry and is governed by a Board of
	Directors (five members) appointed by the President of Republic and approved by the
	Senate for a 5 year term.
	The Agency is entitled to enact regulation, other than law and decree and is responsible
	for enforcing them. ANAC "is responsible for the regulation, inspection and certification
	of aircraft, companies, manufacturers, aircraft maintenance organizations, aerodromes,
	schools and civil aviation professionals. The government agency works to ensure civil
	aviation safety and security and to improve the quality of services, fostering a competitive
	market." 19
	Chapter 4 brings the main legal frameworks where the hypothetical problem could be
	claimed: World Trade Organization, ICAO, European Union and Brazilian domestic law.
	It also brings some ad hoc measures States have issued to address SAS during
	pandemic to illustrate how programs are being designed in different countries. Under
	each set of rules and measures the hypothetical claim was tried to briefly describe
	possible outcomes in each forum.
	Finally, Chapter 5 summarizes conclusions and compares results under different
	approaches and offers some suggestions on the topic.

CHAPTER 3 THE LEVEL PLAYING FIELD AND STATE AID AND SUBSIDIES 3.1 -Level Playing Field

  

	-Research of legal framework, international and domestic that can be applicable as to ensure each carrier could operate profitably, hopefully without subsidy. Stability
	to solving the hypothetical problem and sustainability were the goals, rather than competition and market growth. Essentially,
	-Research of precedents in international fora governments actually sought equality of outcome rather than equality of opportunity." 24
	-Drafting conclusions and suggesting solutions It was only with the open skies policy of the U.S. that a new meaning has been given a
	to the LPF, and international air transport moved from equality of outcome to equality of
	Discussions over Level Playing Field (LPF) in international aviation are an old debate, opportunities since it relays more on competition than on the equal split of market
	however, from time to time the subject is reignited by sparks of particular cases. Most shares. 25
	recently, (prior to COVID-19 pandemic), it has gained some attention when a complain Putting air transport on market driven basis implies recognizing that different players
	moved by American Airlines, United Airlines and Delta Air Lines against Qatar Airways have different comparative advantages which are not necessarily unbalancing the LPF.
	and United Emirates, stating that these Middle East airlines received some sort of Examples of these comparative advantages, that shall not raise concerns to LPF for
	government subsidies that lead to an unbalanced the LPF. (Cline, 2016) 20 . 21 international air transport, are the geographical position of some markets, airline size,
	Nevertheless, "no one has precisely defined what constitutes a level playing field in factors of production, 6 th freedom traffic, airport slots. On the other hand, improper
	aviation, or its converse, what constitutes a genuine unlevelled playing field. In fact, while
	ICAO has drafted a model level playing field clause, it has gone so far as to state that it
	'…is unlikely that consensus on a comprehensive definition can be achieved at this time,
	given the widely different circumstances of States and their aviation sectors…." 22
	According to the Chicago Convention Preamble, "…international civil aviation may be
	developed in a safe and orderly manner and that international air transport services may
	be established on the basis of equality of opportunity and operated soundly and
	economically…" 23 . Although the text says equality of opportunity, "[w]hat governments
	appeared to seek for their respective flag carrier(s) was an "equitable" split of a pool of
	revenues that were based on controlled (and high) fares to achieve sound and economic
	operations. Routes and capacity were typically divided among carriers in such a manner
	20 Cline, H. E. (2016) Hijacking Open Skies: the line between the though competition and unfair
	advantage in the international aviation market. Journal of Air Law and Commerce, 81 (3), 529-
	560
	21 "The most commonly cited claims of "subsidized" airlines are the three growing airlines from
	the Gulf States: Emirates, Etihad Airways, and Qatar Airways. These accusations have never
	been convincingly substantiated. The heads of all three airlines have unequivocally and publicly
	stated that while they enjoy an environment where aviation growth is facilitated, they do not
	receive subsidies. Emirates acknowledges some financial support from the government at start-
	up in the form of an initial equity investment, but this is not an uncommon occurrence. Indeed
	most of the airlines making allegations of Gulf carrier subsidies started via government equity
	investment. Moreover, as Emirates points out, the USD 2.3 billion it has paid in dividends to the
	Government of Dubai more than compensates for the $10 million in seed capital and $88 million
	in infrastructure investment (Emirates, 2014, p. 8). In this case, at least, the existence of
	subsidization seems far from established." (Tretheway, M., & Andriulaitis, R. (2015). What do we
	mean by a level playing field in international aviation? Transport Policy, 43, 96-
	103. doi:10.1016/j.tranpol.2015.05.007, p. 100)
	22 Tretheway, M., & Andriulaitis, R. (2015). What do we mean by a level playing field in
	international aviation? Transport Policy, 43, 96-103. doi:10.1016/j.tranpol.2015.05.007 (p. 96)
	23 International Civil Aviation Organization, 1944. Convention on International Civil Aviation.
	Signed at Chicago, on 7 December 1944.

incentives, flags of convenience and subsidies, should be more carefully analyzed. 26 Some kinds of governmental interventions in air transport are welcomed and shall not be deemed as unbalancing LPF, investment in public infrastructure of airports and air navigation systems that are available to all players at the same price fees do not generate

  ) Analysis of Subsidies for Services. The case of export subsidies. OECD trade Policy Papers, n. 66 OECD Publishing. p. 5

	ii-	A narrower approach considers Government Programs that target
		benefits to specific firms that confer them an advantage, this would be
		subsidy;
	iii-	And a third approach would consider the impact of a Government program
		on an activity compared with other governments on similar situation in
		other countries. 38
	All the three approaches have their flaws. The first option does not consider if there exists
	a trade advantage to the firm(s) that receive the government program benefit. The
	second option is based on the assumption that target programs are always inducive of

33 

World Trade Organization: https://www.wto.org/english/tratop_e/serv_e/transport_e/transport_air_e.htm (accessed on

February, 16, 2021) 

34 AZEVEDO, R.

(2019)

. World Trade Report 2019, the future of services trade. (p. 4) "Services are often largely overlooked in discussions on global trade, yet they account for the majority of trade in many developed economies and are growing rapidly in many developing economies as well. This is perhaps because services are less tangible and the issues surrounding services trade are often more complex." said by many observers to `tilt the playing field` in a way that is unfair or otherwise objectionable…"

35 

It is important to start by stating that not all government actions that have a positive impact on economic agents shall be deemed as subsidies. "The legitimate activities of governments inevitably affect the economic position of firms within their jurisdictions, yet the perception sometimes arises that government programs confer an unacceptable advantage on those firms. The controversial task of determining which sorts of government activities create unacceptable advantages, and what to do about them, has occupied an important place on the agenda of the WTO/GATT system since its inception."

36 

From an economic standpoint, "a natural benchmark for identifying subsidization is a hypothetical market equilibrium without the presence of government. The classic economic models of general competitive equilibrium, for example, are entirely decentralized and embody no government sector. When government enters the picture through tax and expenditure policies, it will alter equilibrium prices and output."

37 

Economic literature points to many concerns about SAS, but to focus on the scope of this study one shall stress the possible tilt in the level playing field (LPF). For economy, more important than having a definition of what are subsidies it is to have a definition of their effects.

In search of a concept of SAS some approaches can be generalized under 3 categories. i-Broad approach, where if there is a Government Program in isolate and it confers an advantage to a private agent, there are subsidies. No consideration of cost vs benefit is made or necessary to determinate it; 35 Sykes (2005) p.84-85 36 Sykes A. O. (2005) Subsidies and Countervailing Measures. In Macroy P.F.J., Appleton A.E., Plummer M.G. (eds) The World Trade Organization: Legal, Economic and Political Analysis. Springer, Boston, MA (p.84) 37 Sykes (2005). p. 85. 38 Sykes, 2005, p. 86.

Table 1 .

 1 Determining the Balance: Foreign Airline Subsidies and the National Interest. A country gains if: Source(Forsyth and Guiomard (2019) p. 52 

	42 And authors

39 Sykes, 2005. p

. 87. 40 Forsyth, P., Guiomard. C. (2019) 41 idem p. 50. 42 idem p.52

  WWII, United States raises up as the biggest world economy, cutting edge technology in aircraft manufacturing and a military fleet effortless converted to long haul civil operations eager for accessing new markets, while European States, fairly portraited by British delegation's position, would need some time to recover their industry and economies as so to compete with the counterpart. 49 50Whether compared to the Paris Convention of 1919, in terms of economical regulation, the Chicago Convention has repeated the principle of sovereignty of air space and market access is still granted on basis of bilateral/multilateral negotiation that vary widely from State to State and are done by Air Services Agreements (ASAs). subsidized the fledgling industry, encouraging innovation through lucrative mail contracts, and later through military contracts. The economics of early commercial aviation were extremely unattractive … commercial aviation in the early 1920s was hardly viable without government subsidies" 53 . While some countries had their flag carrier, others supported activity by mail contracts. It is important to note that not only airlines were granted with some kind of governmental aid, but also aircraft manufactures and even airport and navigation infrastructure.54 

	48 idem p.312
	49 Dempsey P. (1987) p. 312
	50 On its side, and as a powerful bargain strategy, Britain "advantage was geographic nature; by
	controlling numerous strategic landing and refueling locations around the globe, Britain, with its
	vast Empire upon which the sun never set, could restrict American access to a number of
	important trunk routes. The primary US advantage was its much-publicized domination in aircraft
	production and aviation technology" (DEMPSEY P. (1987) p. 315)

Baring in mind such context, "[t]he terms 'market access' in the air transport sector refers to the cluster of rights that are negotiated, exchanged, or traded under the plethora of bilateral and multilateral arrangements as 'air rights', and include rights such as capacity, frequency, and routes."

51 

It is certain that rights of traffic are essential to start international air transport, but fair conditions to run the activity are necessary to keep business. When carriers started moving from a performance model to a more competitive one, elements of fair competition start to play an important role.

52 

For reasons of public interest, sovereignty, national security of any other, "aviation has always been deeply intertwined with government. Since the beginning of commercial aviation in the 1920s and 1930s, governments on both sides of the Atlantic supported 51 BALASUBRAMANIAM, U. (

2007

) Market access and the GATs Air Transport Annexure: Possible Approaches for India. 72 J. of

Air L & Com. 45, 45-63. (p.46) 

52 ABEYRATNE, R (

2016

) "One of the corollaries to industry deregulation is the introduction of free market competition when companies switch from operative performance to competitive performance. Competition therefore emphasizes the need to focus on a company's performance in relation to its competitors." and

  . 96 63 Sykes 2005, p. 96 64 idem, p. 97

  , "the EC Treaty does not define State aid per se, the European Commission and the European Court of Justice have interpreted the concept widely. State grants and other less obvious forms of public "financing" such as tax relief, interest relief, State guarantees or holdings and the provision of goods and services at below market rates have all been identified as State aid" 81 . It is not uncommon that law and regulation adopt some vague concepts that per se are not enough to classify if a certain conduct fits exactly to the permission or prohibition of the regulation, so tests of scrutiny are elaboratedgenerally by courtsin an attempt to fill the gap between a legal command and the situation under analysis. 81 Nitsche. 2006, ps. 26-27 82 Nitsche 2006, p. 27. "While potentially relevant in terms of the funds devoted to objectives listed under Article 87(2) in terms of the number of cases in which the European Commission considers declaring aid compatible with the common market, Article 87 (3) is more important." 83 84 In 2017, the European Commission has published a report on Ex post assessment of the impact of state aid on competition, 86 in association with Oxera Consulting LLP to couple with the pillars of State Aid Modernization reform 87 .

	Article 87(3) of TEU, 107(3) on TFEU, states that "The following may be considered to
	be compatible with the common market":
	3. The following may be considered to be compatible with the common market:
	(a) aid to promote the economic development of areas where the standard of
	living is abnormally low or where there is serious underemployment and of the
	regions referred to in Article 349, in
	view of their structural, economic and social situation; [added on the TFEU text]
	(b) aid to promote the execution of an important project of common European
	interest or to remedy a serious disturbance in the economy of a Member State;
	(c) aid to facilitate the development of certain economic activities or of certain
	economic areas, where such aid does not adversely affect trading conditions to And in so, 4 criteria are applied to characterize it: an extent contrary to the common interest;
	"• Transfer of State resources -Aid needs to be (ultimately) granted by the State, (d) aid to promote culture and heritage conservation where such aid does not
	affect trading conditions and competition in the Community to an extent that is where 'State' is interpreted widely, including public banks and regional contrary to the common interest;
	authorities. (e) such other categories of aid as may be specified by decision of the Council
	acting by a qualified majority on a proposal from the Commission. on a proposal • Economic Advantage -Aid should constitute an economic advantage that the from the Commission [text according TFEU]
	receiving firm would not have received in the normal course of business.
	• Selectivity -Aid must affect the balance between the firms receiving the aid and According to Articles 88 and 89 (108 and 109 of TFEU) the "Commission is entitled to
	their competitors. Measures that apply to all firms in a Member State are 'general determine the compatibility of a state aid. For such, the Commission has adopted a
	measures' and not State aid. number of guidelines and frameworks to explain its State aid policy in areas such as
	• Effect on competition and trade -Aid must have a potential effect on competition regional, sectorial and horizontal aid" 85
	and trade between Member States." 82
	Some exceptions on state aid are also part of TFEU, like those of Article 107 (2):
	2. The following shall be compatible with the internal market:
	(a) aid having a social character, granted to individual consumers, provided that
	such aid is granted without discrimination related to the origin of the products
	concerned;
	(b) aid to make good the damage caused by natural disasters or exceptional
	occurrences;
	(c) aid granted to the economy of certain areas of the Federal Republic of
	Germany affected by the division of Germany, in so far as such aid is required in
	order to compensate for the economic disadvantages caused by that division.
	Five years after the entry into force of the Treaty of Lisbon, the Council, acting on
	a proposal from the Commission, may adopt a decision repealing this point.

80

  The pillars are: (i) identifying common principles for assessing the compatibility of aid with the internal market, across various guidelines and frameworks; (ii) revising, streamlining and possibly consolidating state aid guidelines to make them consistent with those common principles; (iii) modernising the procedural Regulation and its implementation; (iv) requiring Member States to evaluate their main aid schemes. European Commission, 'State Aid Modernisation (SAM) and its implementation', http://ec.europa.eu/competition/state_aid/modernisation/index_en.html.

	83 Idem, p. 28.
	84 The author uses as references articles of Treaty of European Union, those articles were
	renumbered under TFEU
	85 Idem, p. 28
	86 European Commission (2017) Ex post assessment of the impact of state aid on competition.
	(https://ec.europa.eu/competition/publications/reports/kd0617275enn.pdf)
	87

  These are few examples on how mature the debate over SAS at EU level is. Besides, the general framework for addressing SAS, EU has timely issue (8 days after WHO declaring the outbreak of COVID) a Temporary Framework for State aid measures to support the economy in the current COVID-19 outbreak.Such framework recognizes the urge for States of EU grant aid to undertakings to avoid even more damages to economy.Such provisions and approaches are design to address SAS in general, nevertheless the EU has specific regulation for SAS on air transport.State members, Union carrier or association of Unions carriers, as well as theCommission have standing to start a complaint under the regulation to the Commission, for formulating such complain. The request has to contain a description of the distorting practice, injury of threat of injury to one or more Union`s air carriers, and a casual link between the practice and de injury alleged. If the complain is accepted, then an investigation is set.Although the regulation gives broad standing right for many parts of the Union to start a complain under its provisions, against a third country carrier or third country entity. It does not admit these later to use same standing rights against a Union carriers of entities.

	could have received for all projects financed, would have been limited to €1 million over
	any three-year period, including any co-financed Community contribution." 90
	b) Limited Effect on Trade (LET)
	This test is target "economic activities that are unlikely to produce any significant cross
	border effects. This included in particular sectors that are not exposed to such intense
	competition at Community level." 91 "The amount of aid that could have been granted to
	a single beneficiary was limited to 30% of the costs incurred for the development of the
	activity. Moreover, LET aid had to be awarded through a scheme that is open to all
	companies willing to carry out the identified activities within the jurisdiction of the granting
	authority. To prevent that beneficiaries use aid to reinforce their market power, a single This Regulation considers subsidies along with discrimination as practices that distort
	beneficiary would not have been allowed to receive more than 10% of the total budget." 92 competition, Article 2(6), and further, on (9) of same article give more information where
	a concept of subsidies is draw:
	(9) 'subsidy' means a financial contribution:
	(a) granted by a government or other public organisation of a third country in any
	of the following forms:
	(i) a practice of a government or other public organisation involving a
	direct transfer of funds, potential direct transfer of funds or liabilities (such
	as grants, loans, equity infusion, loan guarantees, setting-off of
	operational losses, or compensation for financial burdens imposed by
	public authorities);
	(ii) revenue of a government or other public organisation that is otherwise
	due is foregone or not collected (such as preferential tax treatment or
	fiscal incentives such as tax credits);
	(iii) a government or other public organisation, including publicly controlled
	undertakings, provides goods or services, or purchases goods or 4.4.1 SAS on Aviation services; Concerned with safeguarding fair competition on air transport, The European Parliament (iv) a government or other public organisation makes payments to a
	funding mechanism or entrusts or directs a private body to carry out one and the Council issued on 2019 the Regulation (EU) 2019/712, the document recognizes or more of the type of functions referred to in points (i), (ii) and (iii) which that rules about fair competition on air transport are not very clear in multilateral level, would normally be vested in the government and, in practice, in no real
	sense differs from practices normally followed by governments; specially outside of the Union where ICAO and WTO could take the lead. The document (b) conferring a benefit; and considers that: "Fair competition between air carriers should preferably be addressed in (c) limited, in law or in fact, to an entity or industry or group of entities or industries
	the context of air transport or air services agreements with third countries. However, within the jurisdiction of the granting authority;
	most air transport or air services agreements concluded between the Union or its
	objectives of the Community, "such as the promotion of research and development, member States, or both, on the one hand, and third countries on the other do not so far
	protection of the environment, creation of new and better employment, promotion of provide for adequate rules for fair competition." 93
	training, risk capital and development of SMEs and regional development." 89 Also, The Regulation EU 2019/712 on its introduction ponders that redressive measures
	"[s]tate aid would have been considered compatible with the common market under (equivalent of countervailing measures of ASCM) may be avoided as much as possible,
	Article 87.3.c of the EC treaty if the aid did not exceed 30% of the costs incurred to bearing in mind the Union interest.
	achieve Community objectives. Moreover, the total amount of LASA that an enterprise
	90 idem 88 European Commission (2017) Ex post assessment of the impact of state aid on competition. 91 Idem, p. 32
	(p.34-35) 92 Idem, p. 32
	89 Nietsche, 2006, p. 32 93 Regulation EU 2019/712 of European Parliament and of the Council of 17 April 2019, item (7)

  Available at https://ec.europa.eu/competition/state_aid/what_is_new/sa_covid19_temporaryframework.pdf orientations, and sticking to the exceptions allowed, if the claim is brought off the EU it can still lead to a negative outcome to those who have received the mentioned State aid,

	4.5	Domestic competition law (Brazilian legal framework)
	Whether compared to any other possible fora, Domestic Competition Law (DCL) has one
	major advantage over those run by International Organizations. Under domestic law,
	airlines or even consumers have standing to start a claim, while for an International
	Organizations dispute settlement mechanism, such as ICAO, WTO, etc., it is necessary
	that States members start and conduct the claim, since only State members have
	standing what has historically introduced a more political approach to disputes them
	purely legal facts under international arena.
	According to Brazilian Constitution of 1988, a Federal Statute shall be enacted to repress
	the abuse of dominant economic position aiming to eliminate competitors and arbitrary
	increase of profits. 97
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  Tretheway, M., & Andriulaitis, R. (2015). p. 97 100 World Economic Forum (2016) A new regulatory Model for Foreign Investment in Airlines. (p.1) available at: http://www3.weforum.org/docs/IP/2016/MO/WEF_AT_NewRegulatoryModel.pdf airline and its aircraft be clearly identified and capable of being held accountable." 101

[START_REF] Abate | Government support to airlines in the aftermath of the COVID-19 pandemic[END_REF] 
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"international air travel is not subject to the SCM Agreement because it is instead addressed under the WTO General Agreement on Trade of Services (GATS), which expressly excludes air transport."(Cline, 2016. p.546) 

WTO Analytical Index GATS -Article XV (jurisprudence) on Panel report USlarge civil aircraft. https://www.wto.org/english/res_e/publications_e/ai17_e/gats_art15_jur.pdf

ICAO 2020 

European Union. (2019). Regulation EU 2019/712 of the European Parliament and of the Council of safeguarding competition in air transport, and repealing Regulation (EC) No 868/2004

While analysing WTO subsidies discipline during and after the 2008 financial crisis,Horlick at al (2015) recognized the lack of a global minimum discipline about subsidies on services and draw some suggestions that could be useful for international air transport.

Idem p. 11 

Forsyth and Guiomard (2019) p. 52 

https://www.iata.org/en/iata-repository/publications/economic-reports/airlines-got-usd-123bnof-government-aid-but
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Whichever system is to be built, theory (Horlick 2010), and practical examples, such as the legal framework of European Union point that measures shall be transparent so other countries could get involved on balancing the extension of SAS and its possible interference on fair competition.

Safeguards as used on trade of goods could be also regarded as a measure, specially for those countries that could not back their airlines during the crisis with any financial support, but be protected of unfair competition or will be on a different level playing field.

Another consideration shall be made in regard of fora like the WTO and ICAO. The Dispute Settlement Bodies (DBS) of these International Organization admit only claims made by States. An airline under the hypothetical case would have to take its claim to the home government and require the State to fill the complain against the other State.

Under these circumstances, politics play central role on the success of the case and relays more on it than on the evidence apported.

Unfortunate this fragility of the DBS system on international organizations cannot be easily overcame, furthermore, when a claim is deducted under such fora, outcomes not necessarily come in form of a restorative decision to the airlines that have suffered with unfair competition. Sanctions, right of retaliation, limiting rights are measures that allocate consequences to the consumers of the services.

Another particularity of the subject is that, treating air transport apart from the international trade, GATT, SCM or GATS leads to a pure comparation of airlines performance and can be prone to weight comparative advantages as subsidies.

"In large part, the issue of the level playing field plays an inordinately larger role in aviation than in other sectors, due to the fact that aviation has been separated from general trade negotiations. In general trade theory, it is recognized that countries may have a comparative advantage in some factors of production and markets, and comparative disadvantages in others. Higher trade in areas where they have an advantage will be offset by lower trade in areas where they do not have an advantage.

The focus is on overall benefitsnot in trying to make every nation equal to others in all elements. By separating aviation from the rest of trade, comparative