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The Authorization is a means of governmental grant of airport infrastructure, provided for in the Constitution of the Federative Republic of Brazil and regulated by the Brazilian law. However, the infralegal regulation does not allow the granting of Authorization as a means to facilitate the exploration of airports destined to receive regular public air services.

For such cases, the Concession is currently the only grant type allowed by the infralegal regulation, based on the argument that the Federal Government is the incumbent of such exploration, and being it a public service, its grant to the private sector is subject to the need for bidding and contract, under the terms of Article 175 of the Brazilian Constitution. Under the economic point of view, the Authorization is considered infeasible to the state planning, due to a supposed potential injury to the concessionaires and harm to future concessions.

However, such grounds are unconstitutional and illegal, as they are not in accordance with the Federal Constitution and differ from the Brazilian Aeronautical Code -CBA (law) and the National Traffic System -SNV (law), which at no time prohibit private entities to request the exploration of such activities through the Authorization.

On the other hand, for the full development of airport infrastructure, there must necessarily be the participation of private entities under the principles that govern economic activities, under the terms of article 170 of the Brazilian Constitution, by which private entities can practice all economic activities not prohibited by the Constitution.

Therefore, with the Authorization, private entities would be able to supply the repressed demands and create markets that have never been foreseen by public planning.

For that purpose, there is a need to reduce bureaucracy and increase efficiency in the sector, and infralegal regulations must be revised and changed, to allow the Authorization to correct such improprieties.

Hence, the Decree no. 7,871 / 2012 should be amended in order to allow private entities to apply for Authorization by the Brazilian government to operate airports designated to receive regular public air services and, thus, develop the Brazilian airport infrastructure in parallel with the development planning/guidelines of the State.
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1) Table in Item 3 In the last PPA, covering the period of 2020-2023, (under Law No. 13.971 / 2019), it was established, among other guidelines, the expansion of private investment in infrastructure, guided by the association of long-term planning, reduction of legal insecurity with the expansion and orientation of public investment, focusing on the provision of infrastructure and its maintenance. This demonstrates a strategic interest of the government in the development of infrastructure.

This was mainly true in the airport sector, which was unable to keep up with the evolution of passenger movement between 2004/2011, with an average annual growth of 14.5%, accumulated from the average annual growth of 4.12% between 2012/2015 and with a slight decrease of 0.26% per year between 2016/2018 (BNDES, 2019).

However, for the development of airport infrastructure intended to receive regular public air services, the private sector assistance is only permitted in the manner planned by the Brazilian State by means of Concession -a more costly and bureaucratic grant than the Authorization. An example of the transfer of airport infrastructure to private initiative was seen with the São Gonçalo do Amarante Airport Concession, in the State of Rio Grande do Norte (BNDES, 2019).

The exclusive use of the Concession prevents the private initiative from fulfilling its function within the Brazilian economy, since the private sector is not obliged to abide by the State's economic development planning. This can be observed in article 174 of the Federal Constitution of 1988 [START_REF] Planalto | Constituição da República Federativa do Brasil[END_REF], in which "... the State will exercise, in the form of the law, the functions of inspection, incentive and planning, which is mandatory for the public sector and recommended to the private sector.".

On the other hand, the legislation, as it stands, also prevents the private initiative from leveraging all of its capacity to meet repressed demands and create markets never thought before in the airport infrastructure sector.

Furthermore, the possibility of applying a less bureaucratic grant option for the exploration of airport infrastructure -in this case the Authorizationgives way to the practical realization of the principles of free initiative and free market embraced by the Brazilian Constitution and in several legal provisions. This becomes especially true when referring to the experience of reducing bureaucratization of legal mechanisms for the exploration of ports by the private sector, applied since 2006 with the amendment of Law no. 8,630 / 93 [START_REF] Planalto | [END_REF] by Laws 11.314 / 2006(Planalto, 2006) and 11.518 / 2007 (Planalto, 2007) and Decree 6.620 / 2008(Planalto, 2008), which regulated the possibility of building and installing a mixed-use port (which allowed the movement of third party cargo in private-use terminals, under certain circumstances) through the granting of Authorization (art. 38). The abovementioned Decree was revoked by Decree no. 8.033 / 2013 [START_REF] Planalto | [END_REF] and Law no. 12,815 / 2013 (art.8º) [START_REF] Planalto | [END_REF]. This helped defuse the controversy over the circumstances that define the movement of third-party cargo in private-use terminals, by allowing this practice in terminals outside the organized port.

-Background

In order to find an adequate legal solution to reduce the bureaucracy in the market access by the private sector to the exploration of private airports that have the possibility of receiving regular public air services, it is necessary to know the applicable legal framework, including a view of the hierarchy of the Brazilian legal system. By understanding the relevant legislation to the topic, as well of its constitutionality, one can identify the most appropriate grant and the norm related to the aforesaid purpose.

Due to my 21-year professional experience as a lawyer, specialized in Civil Procedural Law and Criminal Sciences; having worked as Legal Advisor to the Deputy Prosecutor General of the Republic and as Associate Partner in one of the 10 biggest law firms in Brazil, as well as Legal Advisor in the Legal Consultancy Department of the Civil Aviation Secretariat, and later on in the Department of Grants and Patrimony of the same Secretariat (linked to the Ministry of Infrastructure of Brazil), thus accounting 6.5 years of experience only in the aviation sector, the challenge of identifying a legal remedy to simplify the market access of the private sector to a more effective use of private airports was something that motivated my study, considering the benefits that this can bring to the development of airport infrastructure in Brazil.

-Scope

The present study focuses on the possibility of expanding the application, in Brazil, of a certain type of grant for the exploration of airport infrastructure called "Authorization", already provided for in the Brazilian Constitution and by Law, but still not regulated with regards to "economic activity pertinent to aerodromes which can receive regular international or regional cargo or passenger flights".

-Objective

The main objective of this study is to present and justify the most dynamic and appropriate granting solution, in order to favor free initiative and free competition, values defended by the Constitution of the Federative Republic of Brazil (CF/88), in its articles 1, VI; 170, caput and IV [START_REF] Planalto | Constituição da República Federativa do Brasil[END_REF].

In line with this objective, I will write about the need to regulate the Authorization granting solution for the type of economic activity mentioned in the scope of this study, as well as the legal obstacles to allow the private sector to proactively increase the network of national aerodromes. Such a network expansion would give way to the creation of new market segments, mainly for flights that do not go through hubs, thus reducing airline costs, and creating in Brazil a new culture of traveling on airplanes by people who have never thought about it or have never had easy access to air terminals in their locations.

The types of grants currently used in the country will also be presented in this study, not only those launched for direct and indirect exploration by the State, but also those delegated to the states and municipal governments and those destined exclusively for the private use of the aerodrome, dealing only with civil use.

From this perspective, this study will recommend a legal solution to the adoption of Authorization, in order to reconcile what is contained within the Brazilian Constitution of 1988 and the infra-constitutional laws, with minimum need of modification in the current legal framework, and correlating it with other successful legislative measures already implemented in Brazil, such as the Brazilian port infrastructure legislation.

In this thesis I will present the necessary justifications of the recommended solutions and possible scenarios for the validation and possible implementation of the proposal. During the development of the thesis scope, we agreed that it would be more relevant to narrow the scope of the originally selected theme ("The viability of a Masterplan for the Barreto Aerodrome, focusing regional flights operations as well as the possibility of private flights") to another theme more specifically related to the legal aspects of the Authorization Granting Mechanism, as a legal means to enable the private initiative to explore public aerodromes.

Thus, upon agreement of the ENAC Advanced Master's Coordination, the theme was changed, as well as the Tutor, who was from then on Mr. Mauro Chaves, General Coordinator of Civil Aviation, in the Legal Consultancy of the Ministry of Infrastructure, a department that is located at the same address of the DPR.

-Introduction to internship company

-Ministry of infrastructure Overview

The Within the Ministry of Infrastructure, there is a Legal Consultancy Department (Consultoria Jurídica -CONJUR), an advisory body directly linked to the Minister, which also serves all specialized bodies, such as the National Civil Aviation Secretariat -SAC.

-National Civil Aviation Secretariat and Civil Aviation General Coordination in the Legal Consultancy of the Ministry of Infrastructure

The National Civil Aviation Secretariat (SAC) is located at the same address of the Ministry of Infrastructure, and is endowed with the competencies inherent to Civil aviation, established in article 14

of the annex I of Decree no. 10,368, dated May 22, 2020 (Planalto, 2020), mainly those related to grants and allocation of airport infrastructure, such as: The General Civil Aviation Legal Coordination -CGAC is responsible for preparing legal reports and providing legal advice related to matters of civil aviation, airport infrastructure and civil aeronautics. § 1 The CGAC's area of activity comprises, among other topics:

I -definition of policies for the airline sector and the respective planning instruments; II -carrying out studies for infrastructure grants in the air sector;

1 pursuant to article 3 of Ordinance No. 317 of August 28, 2020. Available at: https://in.gov.br/en/web/dou/-/portaria-n-317-de-28-de-agostode-2020-274897101 2 pursuant to article 8 of Ordinance No. 317 of August 28, 2020.

III -qualification of projects related to the airline sector for the purposes of applying the Special Incentive Scheme for Infrastructure Development -REIDI or issuing incentive debentures;

IV -concession of aerodromes;

V -authorizations for the operation of aerodromes; and VI -aerodrome delegation or decentralization agreements".

-Internship tutor and internship duties

As The dedication of both tutors in conducting the research was fundamental and a valuable support for the completion of this thesis, which seeks to bring a new vision for the development of instruments for the facilitation of public policies for the Brazilian Government.

The methodology for the development of the internship was based on in-depth research on the topic, through the collection of information, documents review, case studies related to the topic, technical consultations, among other activities that contributed to the development and conclusion of the thesis on the topic presented.

-Brief introduction of "Authorization" in the Brazilian legal framework related to Civil Aviation

This Study analyzes the need for alteration of the current regulation of the Authorization Grant3 by means of a Decreea private act of the President of the Republic -for the development of the Brazilian airport infrastructure, based on the constitutional principles of Free initiative 4 and Free competition, this being an independent private initiative movement5 of the state planning for the development of airport infrastructure granted through concession 6 .

In this sense, the Authorization is a type of grant already provided for in the Constitution7 , by Law8 and strictly regulated by Decree n. 7,871/2012, which does not allow the private sector to receive regular public air transport -the great advantage of the airports granted in the terms of Decree 7,264/2011.

However, there is already an experience in the Ports sector, in which Authorization is used to allow the exploration of private ports. The difference is that, in the ports sector, there are Organized Ports (analogous to Airports that receive regular public air transport) whose terminals are being auctioned to the private sector, to operate their own and third party cargo; and there are Private Ports (analogous to public civil Aerodromes which do not receive regular public air transport) which are authorized under regulatory procedures and can operate both their own and third party cargo, having success at this point, as will be seen ahead. [START_REF] Planalto | Constituição da República Federativa do Brasil[END_REF]: "Except for the cases provided for in this Constitution, the direct exploration of economic activity by the State will only be allowed when necessary for the imperatives of national security or for the relevant collective interest, as defined by law".

CHAPTER 3 STATE OF ART

In the same sense, Law no. 8,031 of April 12, 1990 (Planalto, 1990) In both legislations, it is possible to identify the focus on the airport infrastructure, with the inclusion in the Program of 26 airports, 8 of which within the State of Amazonas, as can be seen from the reading of articles 7 and 8 of this Decree.

Therefore, based on all of these legal measures for development, which began decades ago and have been continuously improving over time9 , it remains clear that the development of airport infrastructure is of fundamental importance for Brazil.

-Need for the participation of the private initiative in the development of Brazilian airport infrastructure

For what is contained in Minister Tarcísio's own pronouncement, in the PPI, in the PND and in the aforementioned Decree no. 10,635 of February 22, 2021 [START_REF] Planalto | [END_REF], mentioned in the previous item, the Brazilian State is unable to develop the airport infrastructure per se, so it indicates to the private initiative where it intends to have private investments.

However, the privatization of these airports is carried out through a concession under the Concession modality.

Such a measure is understandable, since, in general, airports are transferred to the private initiative with a physical patrimony and with economic activity already developed and consolidated, but in need of more investments. In other words, there is a valuable asset that cannot be transferred gracefully to the private sector; this transfer would have to go through more bureaucratic procedures -such as bidding, so that objectively equal opportunities are given to everyone who intends to exploit them -and even after the grant, to submit the winner of the bidding process to the Public Administration's goal inspection processes, contained in the Contract accepted by the Concessionaire.

However, the State cannot and should not try to develop airport infrastructure just by planning privatization. Private initiative must be allowed, within the constitutional principles of free initiative, item IV, article 1 and art. 170, both from CF / 88 [START_REF] Planalto | Constituição da República Federativa do Brasil[END_REF] and free competition (item IV, art.

170 of CF / 88 [START_REF] Planalto | Constituição da República Federativa do Brasil[END_REF], to explore the airport infrastructure designed to receive regular public air transport and create new markets unimaginable by state planning, expand the offer of destinations, etc. Only then it could be said that there is a full development of airport infrastructure in Brazil.

I emphasize that the private sector may create new markets from the existing private airport infrastructure with the use of Authorization -less bureaucratic than the Concession -which already exists, but its current use does not allow that the private entity exploring a private aerodrome granted with Authorization to operate regular public air transport, or from greenfield investments in places where the use, enjoyment, leasing, property, etc., belong to the private entity. This could only happen if the regulations allow the incumbent of an Authorization to receive regular public air transport at these civil aerodromes.

-Obstacles to the introduction of private initiative in the development of airport infrastructure

The main obstacle is that there is an infralegal regulation (decree) restricting the private initiative (something that is unconstitutional and illegal) regardless of the bidding process, to operate civil aerodromes that can receive regular public air transport. Regarding this gap, it is worth mentioning the comments of Carvalho Pinto (2014, pp 1), during the introduction of its article:

"Adequate regulatory frameworks make it possible to attract investments and favor competition, conditions that are essential for the proper functioning of the economy."

Regarding the argument that the Authorization could cause damage to the concessionaires, this subject will be approached later in this study, when analyzing the justification of the state for not fully regulating Authorization.

-Methodology

This study was designed to resolve a specific legal issue related to the reduction of bureaucracy and to further boost the performance of the private sector in the exploration of Brazilian airport infrastructure.

First of all, the methodology was focused on the analysis of the current legislation related to the exploration of airport infrastructure, as well as on the research of articles, books, public documents and lectures, being descriptive and pointing out the gaps and difficulties of the matters involved.

In the end, this study means to present the granting in the "authorization" modality as a viable means to solve the problem, appointing the Presidential Decree as the normative tool to regulate this granting, without the need for Law creation, which would not only demand a long legislative process, but also increase the number of variables, what could result in very different guidelines from the suggestion presented here.

-Project Plan

This topic presents the project plan of this study based on the objective detailed in topic 1.3. The main objective of this project was to assist the legal General Coordinator of Civil Aviation to propose additional legal elements to fulfill regulatory gaps concerning private entities exploring aeronautical infrastructure for regular aeronautical public transportation and to fully promote development of the sector.

-Project Deliverables

During this project, the main deliverables were:

-the constitutional, legal and regulatory analysis related to infrastructure grants;

-legislation gaps analysis;

-proposal of a less bureaucratic solution to the presented gaps, indicating what has to be done; -Internship report;

-Power point presentation.

-Project Milestones

The list of major milestones and deadlines of the internship as specified below: With the conclusion of the internship, there was a need to carry out revisions, adaptations, language proofreading, among other measures in order to deliver this work in the format appropriate to the academic work.

CHAPTER 4 IN-DEPTH ANALYSIS OF THE PROBLEM

-Introduction (Analysis)

In order to point out the most dynamic and less bureaucratic means of airport infrastructure granting, whereas determining the appropriate norm for its regulation, I must first briefly discuss the hierarchy of norms in Brazilian Law. Then I will analyze the constitutional provisions that allow the exploration of the airport infrastructure, its incumbent, the modes of exploration, the meanings of the expressions, the legislation, types of grants referring to the theme, the definition of what is economic activity and public service for this work, the stakeholders, the obstacles, the experience in the port sector regarding the authorization and the conclusion.

-Hierarchy of norms in the Brazilian legal system -Brief summary

The Constitution of the Federative Republic of Brazil (CF/88) is the norm of highest hierarchy in the Brazilian legal system 10 , to which the theory of hierarchy of norms of Kelsen ( 2005) is applicable. It is from the CF/88 that all the attributions of the republican powers are fixed; as well as the attributions of the federated entities. It also states that the Federative Republic of Brazil is indissoluble; and determines the reach of other norms and their legislative processes, among other dispositions.

10 As it can be inferred from CF/88 articles 5, II; 59, I, II, III, IV, V, VI, VII; 60; 61; 68 and 69 [START_REF] Planalto | Constituição da República Federativa do Brasil[END_REF].

Thus, all norms pertaining to the object of this work are oriented by CF/88 and are bound to it, even international treaties (except for a certain type of international treaty regulated by CF/88's Paragraph 3 of Article 5 -Planalto, 1988 -, and even then, it can never be above it).

It should also be noted that, in the Brazilian legal hierarchy, below the Constitution we have, by order of importance: Complementary Laws, Ordinary Laws, Laws, Decrees-Law11 , Provisional Measures (with the same status as the Law, but with a short term validity, which must be approved by the legislative houses, otherwise they cease to exist), Delegated Laws and International Treaties and Agreements (when internalized in Brazil, in general with the same hierarchy as the Law).

Finally, the Decrees12 are exclusive acts of the President of the Republic that are below the Laws, with the purpose of regulating them, as determined by CF/88 [START_REF] Planalto | Constituição da República Federativa do Brasil[END_REF]: " Art. 84. It is privately up to the President of the Republic: ... V -to sanction, promulgate and make the laws public, as well as to issue decrees and regulations for their faithful execution."

Having clarified these issues, I will move on to the regulations pertinent to the work, starting with CF/88 itself.

-The constitutional regulation regarding airport infrastructure

The constitutional provision on the subject must necessarily be taken from Title III, which defines the organization of the State, that is, the governmental competences in relation to the federal organization of the State.

Within this title III, more specifically with respect to article 21 and 22 both of CF / 88 [START_REF] Planalto | Constituição da República Federativa do Brasil[END_REF], the State's exploration and legislative powers regarding airport infrastructure are considered, as opposed to states and municipalities and not in relation to the private sector.

Thus, the purpose of this title of the Constitution is not to differentiate which activities could only be practiced by the public power (Federal Government, States and Municipalities -direct or indirect administration) as opposed to private entities. According to the reading of articles 21 and 22 of CF / 88, it can be noted that [START_REF] Planalto | Constituição da República Federativa do Brasil[END_REF]: "Art. 21. It is incumbent upon the Union: ... XII -to explore, directly or by means of authorization, concession or permission: ... c) air, aerospace navigation and airport infrastructure; ... Art. 22. It is the Union's responsibility to legislate on : I -..., aeronautical, ...; " So much so, that education and health are in that same Title and are the common competence of the Federal Government, States and Municipalities (art. 23, item II and V of CF/88 -Planalto, 1988), in which all federative members must promote a minimum of health and education, without excluding the activities of private entities that explore activities of public interest under the control of the State police, in order to ensure the safety of the population.

On the other hand, the State can only act when the Constitution allows and, according to the terms of article 173 of CF/88 [START_REF] Planalto | Constituição da República Federativa do Brasil[END_REF]: "…when necessary to the national security imperatives or to the relevant collective interest, as defined by law", which I also call public interest.

In an analogous sense, Kaercher (Direito do Estado -2017) has the same understanding, however, his view on the theme explains that the constitution "segregates" some economic activities to the Public Power (a subtle statist view -not imposing any ideology on the author), whereas I understand that the Constitution "permits" the performance of the Public Power (liberal view, under the terms of articles 5, II and 170, both of CF / 88 [START_REF] Planalto | Constituição da República Federativa do Brasil[END_REF], which further on may cause divergence.

-Who is the incumbent of airport infrastructure

There are no major difficulties in defining who is the incumbent of the airport infrastructure in Brazil.

It is enough to proceed with a literal analysis of the constitutional text to conclude that it is the Federal Government. Especially when the CF/88 eloquently excluded the States, Municipalities and the Federal District in this article, and further determines that the Federal Union itself will have exclusive competence to issue aeronautical law rules in the same matter (see item 4.7 for the meaning of aeronautical law).

-Meaning of "exploration" in this work

As for the expression "exploration", I will adopt it in the strictest sense, not covering maintenance or construction.

-Meaning of "airport infrastructure" in this work

As the airport infrastructure is an expression that has a more comprehensive concept, for what matters in this study, we will limit the analysis to aerodromes.

Thus, when the present work mentions "airport infrastructure", it will have the meaning of aerodrome as a gender, its species and subspecies, within the hypotheses of item I of article 25 and of articles 27, 28, 29, 30 and 31, all of the CBA (Planalto, 1985) -items 4.6.1, 4.6.2, 4.6.3 and 4.6.3.1.

-The Meaning of the Aerodrome Gender

As the scope of the airport infrastructure for the purposes of this work was reduced, I take its definition from the aerodrome gender contained in the CBA [START_REF] Planalto | [END_REF]: "Art. 27. Aerodrome is any area destined for landing, take-off and movement of an aircraft". But the delimitation of the subject to aerodromes is not enough per se for the understanding of this dissertation. Therefore, I deem necessary to inform what are aerodromes consisted of -be they civilian, military, private civilian, public civilian (airports).

-The Meaning of the Aerodrome Gender Species

Following the logical sequence above, I summarize the definition of the civil aerodrome species which, in short, is an area intended primarily for civil aircraft use, and may eventually be used by military aircraft, whereas the military aerodrome species refers to those areas intended primarily for military aircraft, and may eventually be used by civilian aircraft, according to the following terms of the CBA [START_REF] Planalto | [END_REF]: "Art.

aerodromes are classified into civil and military. § Civilian aerodrome is the one intended for use by civil aircraft. § Military aerodrome is the one intended for use by military aircraft. § 3° Civilian aerodromes may be used by military aircraft, and military aerodromes by civil aircraft, in compliance with the prescriptions established by the aeronautical authority"

Since the definition of the military aerodrome species is not pertinent to a clear understanding of what a civilian aerodrome is, I will now deal only with the civilian aerodrome species and its subspecies.

-The Meaning of Civilian Aerodrome Subspecies

Civil aerodromes are divided into 2 subspecies, the first being public civil aerodromes and the other being private civil aerodromes, according to the CBA, in its article 29 [START_REF] Planalto | [END_REF]: "Art. 29. Civil aerodromes are classified into public and private."

Regarding public civilian airfields, the legislator preferred to define them in the CBA adopting the criterion of the access by the entire community to public air services [START_REF] Pacheco | Comentários ao Código Brasileiro de Aeronáutica[END_REF].

In relation to the private civil aerodrome, the CBA preferred the criterion of the restricted use by its owner, or by third parties with his/her consent, without gaining profit directly from the operation [START_REF] Pacheco | Comentários ao Código Brasileiro de Aeronáutica[END_REF], as it can be observed by the reading of the CBA itself [START_REF] Planalto | [END_REF]: "Art. 30 No civil aerodrome may be used without being duly registered. § 1° Public and private aerodromes shall be opened to traffic through a process of homologation and registration, respectively. § Private aerodromes may only be used with the permission of their owner, and commercial exploration is prohibited."

Finally, it must be emphasized, as a rule, that only the public civil aerodromes may serve as support to the public air services of cargo and passenger transportation, being specifically called airports and when destined to Helicopters, Heliports, in the terms of article 31 of the CBA [START_REF] Planalto | [END_REF]: " Art. 31.

Regarding the classification of the infrastructure, one should consider the following: I -Airports are the public aerodromes endowed with facilities and installations for supporting aircraft operations and embarkation and disembarkation of people and cargo; II -Helipads are the aerodromes destined exclusively for helicopters; III -Heliports are the public helipads endowed with facilities and installations to support helicopter operations, as well as embarkation and disembarkation of people and cargo."

In order to provide the understanding of all the main expressions related to the definitions of public aerodromes, I will have to identify in the legislation and explain the meaning of air services and their species.

-The Meaning of Air Service and its Species pertinent to this study

Air services have been divided in the CBA into public and private, according to article 174 of the CBA [START_REF] Planalto | [END_REF]: "Art. 174. Air services comprise private air services (Articles 177 to 179) and public air services (Articles 180 to 221)."

The private ones are those exploited for their own benefit, according to the CBA [START_REF] Planalto | [END_REF]: "Art. Furthermore, as mentioned in Article 175 of the CBA, public air services are divided into [START_REF] Planalto | [END_REF]: "a) specialized public air services -SAE; b) and the public air transport services of passengers, cargo or postal bag, scheduled or non-scheduled, domestic or international."

The specialized public air services -SAE, were listed in article 201 of the CBA, but for didactic purposes Lastly, it is worth noting that when the CBA defines airports as "facilities and installations for supporting aircraft operations and the embarkation and disembarkation of people and cargo", such characteristics are those intended for receiving public air transport.

I

-The Meaning of Aeronautical Law

The term aeronautical law also incorporates airport infrastructure, in this sense I quote From this concept, we can conclude that the exploration / execution will be direct when the Federal Government -holder of the gooddoes so via its internal branch organizations (Carvalho Filho, 2006).

-What is indirect exploration

From the final excerpt from the transcript of the mentioned Article 21 of CF / 88 -item 4.3 [START_REF] Planalto | Constituição da República Federativa do Brasil[END_REF]: "direct exploration or through authorization, concession or permission", it is understood that there are other types of exploration besides the direct one, which are transferred to third parties, called indirect exploration.

In fact, such reasoning is logical and immediate, but the analysis is not restricted to the constitutional provisions relating to airport infrastructure, considering what is contained in article 241 of CF / 88.

-Indirect exploration in accordance with article 241 of CF/88 -Delegation by agreement

The Article 241 of CF/88 thus provides [START_REF] Planalto | Constituição da República Federativa do Brasil[END_REF]:"The Union, the States, the Federal District and the Municipalities shall, by law, discipline public consortia and cooperation agreements between federated entities, authorizing the associated management of public services, as well as the total or partial transfer of charges, services , personnel and assets essential to the continuity of the transferred services".

Thus, the CF/88 has regulated how the Federal Union can outsource airport infrastructure, concerning

States, Municipalities and the Federal District, federal public entities that are members of the Federative Republic of Brazil, under the terms of its Article 1 [START_REF] Planalto | Constituição da República Federativa do Brasil[END_REF]: Having clarified these issues, I would like to pass on to the federative delegation.

"

-Article 241 of CF / 88 and its relationship with CBA and SNV

Before going into the subject, it is worth clarifying that the CBA is a law issued before the CF/88, but was received by it, since it presented no contradiction to the constitutional norm. Therefore the disciplines contained therein remain in force. That said, the CBA admits the agreement as an instrument of indirect exploration by the Union [START_REF] Planalto | [END_REF]: "Art. 36 Public aerodromes will be built, maintained and operated: ... III -by agreement with the States or Municipalities; ".

While the SNV -National Traffic System, established by Law No. 12,379, of January 6, 2011, subsequent to CF/88, is in line with the CBA, it is worth observing its Article 6, which defines the types of grant and the delegation of the Federal Traffic System -SFV (Planalto, 2011 -1):

"Art. 6. The Union will exercise its powers related to the SFV, directly, through organs and entities of the federal administration, or through: ... I -concession, authorization or lease to a public or private company; III -public-private partnership. ... 2º The States, the Federal District and the Municipalities will be able to explore the delegated infrastructure, directly or through concession, authorization or lease to a public or private company, respecting the federal legislation".

In other words, there are two federal laws that complement each other, and both are below CF/88, according to the legal hierarchy. One determines, without contradictions, in which states there may be a delegation of the exploration of airport infrastructure to federated entities (SNV) and the other defines its legal instrument (CBA), which is the agreement, under the terms of Article 241 of CF/88.

I emphasize that there is no innovation in the SNV, when it includes the Public-Private Partnership -PPP [START_REF] Planalto | [END_REF] in the types of grant, but only a legislative confirmation that there is a grant in the public-private partnership modality. 13Finally, I would like to clarify that the delegation, a priori, is not a matter of privatization. However, in the discretion of the federative entity, a privatization may occur, not carried out by the Federal Government, which will inspect the due compliance of the privatization with the terms of the agreement, and may agree or not with the privatization in case of any irregularity (item 4.9. 1).

-Authorization as a type of grant for airport infrastructure

In the field of airport infrastructure, the Authorization can be defined as a complex, precarious and discretionary act, with no fixed term. Such a definition can be extracted from the study of the relevant regulation itself.

It is a complex act, as there must be the participation of two bodies, the first being the Ministry of It is worth noting that the airport infrastructure operator may also express his disinterest at any time, by a formal act, without requiring the consent of the infrastructure owner.

As stated by the aforementioned Decree, the public authority may also revoke the authorization by the public interest, which must necessarily be motivated (Decree No. 7,871/2012, paragraph 3, article 3 -Planalto, 2012), and cannot be an arbitrary act. In other words, the decision cannot be taken with abuse/misuse of power, or outside the law, and, still, it must observe what is contained in the caput of article 37 of CF/88 [START_REF] Pacheco | Comentários ao Código Brasileiro de Aeronáutica[END_REF].

It is worth mentioning that any issue that threatens or violates a right can be taken to the judicial courts, according to item XXXV, article 5 of CF / 88: "Art. 5. All are equal before the law, without distinction of any kind, guaranteeing to Brazilians and foreigners residing in the country the inviolability of the right to life, freedom, equality, security and property, in the following terms: ... XXXV -the law will not exclude injury or threat to rights from the Judiciary's assessment;".

Thus, the word "precarious" should not be understood as something unstable, because if there is a threat or injury to the right the question may be brought by the offended person to the Judicial courts.

Discretionarity, applied to the parties in this case, is a characteristic whose meaning is to be able to agree

or not with the grant through a judgment of convenience and opportunity, acting within the competence of those who practice the act and within the legal limits.

However, the denial of authorization by the public entity must be in accordance to the public interest, which should not reflect the will of the public agent, but that of the State, as there must be a motivation as well. In this respect, the terms of item II of the SNV transcribed in item 4.9.2 apply, as well as Article 15 of the CBA [START_REF] Planalto | [END_REF]: "Art. 15. For the sake of air navigation security or for the public interest, it is permitted to establish zones in which air traffic is prohibited or restricted, to establish routes of entry or exit, to suspend all or part of the traffic, as well as the use of a certain aircraft, or the performance of certain air services.".

Regarding the reasons for denying the grant, the Decree No. 7,871, of December 21, 2012, paragraph 3 of article 3 is clear [START_REF] Planalto | [END_REF]: "Art. 3º The interested parties will request the authorization for exploration of a public civil aerodrome to the Civil Aviation Secretariat of the Presidency of the Republic; ... § 3º The application may be rejected for reasons of relevant public interest, always on grounds."

At this point, the same comment on arbitrariness discussed in this item is worth remembering.

Regarding the duration of the Authorization term, the Decree no. 7,871 of December 21, 2012, provides that the authorization will be granted for an indefinite period: "Art. 17. The aerodrome exploration authorization will not be subject to a final term ...",

In other words, the authorization will continue to exist indefinitely, until some of the hypotheses of its extinction have arisen.

Finally, I move on to the Concession theme.

-Concession as a type of airport infrastructure grant

Both the Concession and the Permit grants are mentioned in the same provision of CF/88, Article 175, and in the same law that regulates them; however, here I will not mention the Permit, because it is not used in the grants of airport infrastructure.

Thus, with regards to airport infrastructure, the concession follows the rite of Decree No. 7,624 of November 22, 2011, whose potential objects are only the public civil aerodromes [START_REF] Planalto | [END_REF]:

"Article 1. This Decree provides the conditions for exploration by private initiative of airport infrastructure, through concession. Sole Paragraph. For the purposes of this Decree, aerodromes are considered to be the public civil aerodromes that make up the airport infrastructure to be granted; "

In this case, from my point of view, this Decree regulated the activity when understood as a public service, under the terms of article 175 of CF/88 [START_REF] Planalto | Constituição da República Federativa do Brasil[END_REF] 15 , as per article 174 of CF/88 (item 1.1). As such, it is considered as a public service to be privatized, by means of bidding, according to the procedure foreseen in Laws no. 8,666/1993 (Planalto, 1993 -2); no.

8,987/1995 [START_REF] Planalto | [END_REF] and no. 11,079/2004 [START_REF] Planalto | [END_REF].

Thus, it is coherent to the nature of public services, in general, that for destatization purposes a bidding process be initiated (the absence of bidding is the exception). This process presupposes competition, so the aim is to ensure that several interested parties objectively dispute the grant of public services in an equal manner. The CF/88 states the fundamental principles relating to this process [START_REF] Planalto | Constituição da República Federativa do Brasil[END_REF]:

"Art. 37. The direct and indirect public administration of any of the Powers of the Union, the States, the Federal District, and the Municipalities shall obey the principles of legality, impersonality, morality, publicity, and efficiency, and also the following: ... XXI -except in cases specified in the legislation, works, services, purchases and sales shall be contracted through a public bidding process that assures equal conditions to all competitors, with clauses that establish payment obligations, maintaining the effective conditions of the proposal, in accordance with the law, which will only allow the technical and economic qualification requirements that are indispensable to guarantee the fulfillment of the obligations. ".

In this sense, the rules of the bidding contest will be governed by public notice, and should contain the clauses of the contract to be accepted by the winner, which will have a determined term of effectiveness, and may be extended, as provided in Decree no. 7,627/2011 [START_REF] Planalto | [END_REF]:

"Art. 6. The term of validity will be established by the granting authority, in the public notice and in the concession contract, and must be compatible with the amortization of investments, and may be extended only once, for up to five years, for the purposes of economic-financial rebalancing resulting from the effectuation of risks not assumed by the concessionaire in the contract, through a motivated act.

Sole Paragraph. In the concession under the public-private partnership regime, the term of validity referred to in the caput cannot be longer than thirty-five years, including an eventual extension, for the purposes foreseen in the caput."

Furthermore, the contract should contain mandatory clauses, according to Decree No. 7,627/2011 [START_REF] Planalto | [END_REF]:

"Art. 14. In the concession contracts, the clauses established in art. 23 of Law No. 8.987, of February 13, 1995, andin art. 5 of Law No. 11.079, of December 30, 2004, shall be included, as applicable, in addition to clauses relating to:

I -the value of the contract and its remuneration; II -the allocation of risks between the grantor and the concessionaire; III -the conditions for maintaining the economic-financial balance;

IV -the rules for assumption of control of the concession by the financiers;

V -rules for the transfer of the control of the concession;

VI -security guarantees in relation to assets and civil liability;

VII -the quality of the services provided by the concessionaire in the performance of the contract;

VIII -the concession's assets and the equity specification of the aerodrome area;

IX -destination of alternative, complementary, accessory revenues or from associated projects, with or without exclusivity;

X -the assignment of spaces and rights to build, maintain, operate or use the aerodrome infrastructure; XI -criteria for revenue division, in case of concession for parts of an aerodrome; and XII -the necessary conditions for the performance of public agencies at the aerodrome."

Moreover, the concessionaire may have privileges such as imposing public easements and proceeding with expropriation, after the public administration declares public utility. In this regard see Decree no.

7.627/201:

"Art. 20. There shall be in the bid notice the express indication of the responsible party for the burden of expropriation necessary for the execution of the service or public work, or for the institution of administrative easement. § The public notice and the respective concession contract may provide that the concessionaire promotes the expropriation or the necessary acts for the institution of administrative easement, with its own resources, after the declaration of public utility by the Public Authority, in the form of the legislation and regulations in force".

Finally, it is important to clarify that in the Authorizations of Decree No. 7,871/2012 there is no such possibility, these possible privileges being an important differential in the development of the airport site.

-Public Service x Economic Activity in airport infrastructure

Before starting this topic, it is important to know that the CF/88 -a rule whose existence gives validity to other rules in the Brazilian legal system -does not provide sufficient elements for an explicit and precise definition of what economic activity is, at least in the airport sector, an argument which Kaecher (2017) also agrees when he recognizes that there is "a partial legal discipline".

On the other hand, the CF/88 does not, at any time, prevent the private sector from operating the airports destined to receive regular public air transport through Authorization. Regarding this point, the constitution only distributes competences between the Union, States and municipalities, as stated in item 4.3.

The Title III of CF/ 88 does not have as its main object the discrimination of the exclusive activities under the competence of the public power, in opposition to the activities that the private individuals can carry out. This is defined by articles 170 and 175 of the CF, whose title deals with the economic order.

This understanding, combined with the principles of legality of Public Law, where only the Public

Administrator is allowed to do what is determined in the legal system, as opposed to the principle of legality of Private Law, according to which the individual can do everything that is not prohibited, leads to the conclusion that the operation of airports is not an exclusive public activity.

In this sense, it is not possible to make an extensive interpretation to Article 21, XII, C of CF/88, in order to place in it an exclusivity of the Federal Government that is not there; likewise, a restrictive interpretation cannot be given to Article 170 of CF/88, to infer a reduction in the economic freedom of the private entity, thus inserting a meaning to the constitution that its words do not convey.

Certainly, with regards to airport infrastructure, either in Law or in the Constitution, there is no obstacle for the private entity to be able to explore an economic activity; what exists is the need for the private entity to request an authorization to the Federal Government, since the prohibition by decree of such economic activity is unconstitutional and illegal, according to the principle of strict legality.

In this context, Bandeira de Melo (2014), states that services related to education, health, social security, social assistance, radio and image broadcasting, cannot be performed exclusively by private entities.

In fact, such services are subordinate to the state's police power, but they are not public services, they are purely and simply economic activities, which will only be public services, when performed by the State.

Such reasoning by Bandeira de Melo a contrario sensu applies, when it is said that the Federal Government is responsible for exploring airport infrastructure, as the Constitution itself states that third parties can operate it with authorization.

Therefore, when it is the private entity that provokes the operation of airports, without state guidance/ planning, it cannot be considered a public service, but simply an economic activity.

It is precisely at this point, that I will disagree with Kaecher (Direito do Estado, 2017), since he has based his theory upon analyzing first the perspective of the public service from the competence16 and the directed/planned actions of the Public Power17 

Starting from the perspective of Kaecher (Direito do Estado, 2017), that the understanding that the operation of airports is a public service, even so it cannot be an exclusive economic activity of the State which can be passed on to private entities, precisely because the Constitution itself, the CBA and SNV do not prohibit it. As stated above, the public entity can only act where authorized, and the law must necessarily determine how the public entity should act.

However, the constitutional provisions related to private individuals must also be included in the analysis of the topic18 , as individual rights must be interpreted broadly. In other words, the Article 21, XII, of CF / 88 should be understood in a limited way, considering what the word "competence" implies, but only as far as authorization is understood as the gateway for the private entity to act in accordance with the principles of free competition and the free market, and that necessarily reduces the scope of the definition of public service related to airport infrastructure, in order to reconcile with the provisions of article 175 of the CF.

Therefore, the decree imposing a restriction on airport exploration by private entities is unconstitutional and illegal, given that it violates the principle of legal reserve/principle of legality in its strict sense, being such a restriction derived from a nationalizing culture, contrary to the liberal perspective of the Brazilian Constitution.

-State Justification for not regulating Authorization broadly

Before analyzing the state justification, I transcribe below some excerpts of the -Informative Note No.

52/2020/DEOUP/SAC -NI, which explain well the reasons for the refusal to regulate the Authorization in a broad manner, first with the legal grounds and then with the economic ones:

"In order to corroborate the considerations expounded immediately above, it proves valid to transcribe important doctrinal lessons about the legal nature and concept of authorization. Along these lines, Maria Sylvia Zanella Di Pietro teaches [5]: We must also register that the authorization of public service is unilateral, discretionary and precarious act by which the Public Power delegates the execution of a public service of its ownership, so that the private party performs it predominantly aiming at its own benefit. Therefore, public service authorization does not constitute an administrative contract.

According

Finally, are also timely and valuable lessons from Gustavo Scatolino and João

Trindade [START_REF]1 -Technical Conclusion and Recommendations[END_REF] on the matter in question:

The doctrine is divergent about the possibility of the institute of authorization being able to the delegation of public services. According to José dos Santos Carvalho Filho (2009, p.423) "there is no authorization for the provision of public services. This is either the object of concession or permission. The authorization is a discretionary and precarious administrative act by which the Administration consents that the individual performs activity of its exclusive or predominant interest, and the activity is not characterized as public service." With regard to the services of art. 21, XII, in which the FC allows delegation through authorization, as occurs in art. 223 of the FC, with the services of radio broadcasting and sounds and images, navigation, transportation, etc., the author previously cited states that they are not typical public services, being exercised by individuals for their own interest, without any benefit to the collectivity.

However, the author recognizes that some are born as private interests and, when developed, are characterized as public services, as occurs with vans. For Celso Antônio Bandeira de Mello, the expression authorization that appears in art. 21, XI and XII has two kinds of situations: 1) in the cases of telecommunications services, such as radio amateur or interconnection of companies through fiber optic cables, but not exactly a public service, but a service of private interest. The word authorization is used to express police power; 2) to cover cases in which a public service is in fact in question, but it is a matter of resolving emergency situations, until the adoption of the convenient procedures by virtue of which permission or authorization is granted. In the latter case, it would be the authorization foreseen in section 223 of the Federal Constitution.

On the other hand, the Informative Note above against Authorization regulation mentions other motivations, which in my view hurts the Federal Constitution:

"... the processing of public air services in an unrestricted manner , encompassing regular flights at authorized airports, may negatively affect the demand and, consequently, the revenue of granted airports. If this hypothetical situation comes true and is significant, adverse effects may arise, such as systemic non-compliance with obligations under the concession agreement and an increase in requests for relicensing, due to the exploration of airport services by private agents who are not subject to similar obligations. Another aspect to be considered is the block concession project, still in progress. In this model, besides the more profitable airports that make up the head of the block under concession, there are smaller airports that are part of regional aviation.

The importance of authorized public civilian airfields for the airport infrastructure is not ignored, including the investments made without government counterpart and the services provided to the population. However, the granted airports are also obligated by the contract to make private investments, according to the growth in demand, and they also have the duty to pay fees and variable contributions, in addition to being subject to inspection of compliance with contractual obligations, with the possibility of fines. As a rule, none of these burdens apply to public civil aerodrome licensees, who have greater freedom in managing and making investments in their sites, which may cause a competitive imbalance between them and the concessionaires. Obviously, if mechanisms are established to preserve the legal security of concession contracts signed under the aegis of the decree, the relaxation of the boundary of the rules applicable to concessionaires and licensees could be considered, respecting the characteristics of these types of delegation and the balance between these investments.

However, given the current conjuncture of airport infrastructure, from the point of view of the regulation made by this technical area, it is not recommended to expand the activities of the public civil aerodromes delegated by authorization to grant all public air services, unless there are other compensatory measures.

However, such reasoning of the mentioned Note present mistakes, which will be analyzed below, starting from the criticism of the legal doctrine, which motivates its denial because it considers the exploration of airports that receive regular air services to be public services and therefore, subject only to concession grant under the terms of article 175 of CF/88.

For the purposes of the critique of the legal part of this Note (NI), it is first necessary to present the specific methodology and define what are economic activities and public services.

-Methodology of reasoning to the definition of Economic Activity and Public Service

Having said this, the current doctrinaire definitions of public service and economic activity are, of course, interpretations made within the context of those who formulate them, their ideologies, their culture, their intentions, etc., containing a subjective value, which can be logical, but not valid, for not having followed the necessary formalities, such as the conclusion not necessarily deriving from that analyzed.

On the other hand, such mistakes are subtle and difficult to detect, because not only did some of them make a logical mistake, but they also reduced the study scenario, not analyzing other variables applied to the case.

What is certain is that, interpretations, like an investigation, should be formulated from the need to reach a truth that, if directed by the sciences, will have its object as a part of reality; whereas if directed to the real world as a whole, it will be in the field of philosophy [START_REF] Hessen | Pure Theory of Law, translation from the second (Revised and Enlarged) German Edition by MAX KNIGHT[END_REF]. Thus, methodology is a good starting point to propose a definition.

In it we find the theory of scientific knowledge, which is broken down into logic and theory of knowledge, the latter addressing questions about the truth of thought and the agreement of the conclusion with the object, as opposed to logic, which addresses itself to the formalities of human thought.

In fact, both are necessary and complementary, since the intention is to reach a correct conclusion. The content of a true knowledge must necessarily agree with its object [START_REF] Hessen | Pure Theory of Law, translation from the second (Revised and Enlarged) German Edition by MAX KNIGHT[END_REF]. With this in mind, it is necessary to define the heart of the matter and exhaust the objective definitions.

Well, the objective definitions have already been presented previously in this work, while the core of the legal obstacles declared by Informative Note (NI) cited in this study to prevent the Authorization is precisely the concept of Public Service.

In this context, from Hessen's "Theory of Knowledge" I hereby present what I consider to be a proportional and reasonable interpretation of the Constitutional provisions in the analysis of the case.

-Criticism of the legal doctrine mentioned by the State Justification and the definition of economic activity and public service

In the Brazilian Law, exactly because we are in a Democratic State of Law (Article 1 of CF/88) and have an individual guarantee that no one is obligated to do or not to do something except by force of Law (Article 5 of CF/88), the legislation must be concerned with defining the concepts in order to objectively preserve the legal security of the relations between all.

However, the CF/88 does not explicitly define what public services are, but there is an understanding that when the CF/88 indicates the State as the incumbent of such goods or services, its exploration will necessarily be a public service [START_REF] Ferraz | Ultra-Low Cost Carriers Are The New Wildcatter Airlines[END_REF]. [START_REF] Ferraz | Ultra-Low Cost Carriers Are The New Wildcatter Airlines[END_REF], by turn, define public service as:

" -Public service is all and any activity of social relevance, constitutionally titularized by the State and legally taken as public service, executed by it directly or through delegation, in concretion of interests, needs or utilities of the collectivity (...) Obviously, such formulation has no pretensions of universality or timelessness.

It is inspired by and derived from Brazilian positive law, and no ambitious extrapolation is appropriate. However, in short, with total validity in time and space: the legal regime of the public service provision cannot logically integrate the very concept (sic) of public service. But for various reasons, of mere tradition or vicious ideological inspiration, a considerable portion of our doctrine understands this way". (Ferraz and Saad, 2018, p. 27-28) This definition differentiates the private regime of public service provision from public service, and this is the definition that is furthest from the doctrine mentioned by the NI (but they all start from a misunderstanding) and the one that is closest to the definition that will be proposed.

Regarding the doctrinal opinions mentioned in the NI, they start from logical reasoning without the necessary sequential rigors in the search of the truth, concatenating premises that are distant from each other and presuming direct interactions between some Constitutional provisions, which do not portray the entire regulation.

Instead of starting from the whole constitutional framework, such reasoning by these authors did not respect the interpretation according to the rules of the search for true knowledge -the content does not represent the whole object, therefore the conclusion does not agree with the object. Considering that there is no "dead letter" in the constitution, the constitutional rules should be interpreted in their maximum effectiveness (principle of effective interpretation). In light of this parameter, all constitutional provisions should be interpreted in a broad manner, reconciling but not annulling each other, in the contrary of the doctrines mentioned in the NI.

-Economic activity

Under the guidance of the above criticisms, I have collected the definition of economic activity from the source of the Economics field, taking as grounds the academic opinion of [START_REF] Viceconti | Introdução à Economia, 12ª edição[END_REF]:

"Economics is the social science that studies the production, circulation and consumption of goods and services that are used to satisfy human needs." (Viceconti, 2013, p.9) For the sake of this study, this concept must be adapted to the principles and limits imposed by CF/88.

In the context of this work, I define economic activity as actions that provide the production, circulation and consumption of goods or services that are used to satisfy human needs, whenever they are in accordance with the sole paragraph, caput and all incises of Article 170 of CF/88 -otherwise they will be economic activities that are not permitted.

In the same sense, it is worth transcribing the comments of Carvalho Pinto (2014):

"The principle of free enterprise prevails in economic activities, i.e., its free exercise by any interested party, regardless of authorization by a public agency, except in cases provided by law (art. 170, caput and sole paragraph of CF/88)" (Carvalho Pinto, 2014, p. 5) Finally, it remains to be pointed out that the exploration, by authorization, of new markets of the airport infrastructure -without State direction/planning -is an economic activity in its origin; the only question is whether or not it will be against the public interest and/or affect the national security. (Pacheco, 2006, XVI) In fact, for other reasons, the doctrine considers such airports of public utility. Therefore, it is crystal clear that these airports are of public interest, of strategic national security, because if they were not there would be no presence of the State.

Finally, I can affirm that the economic activity of exploiting the conceded airport infrastructure was done in the public interest, due to the direction/planning of the Federal Government (PND, PPI, etc), and in this sense they are public services.

-Intersection between public service activity and economic activity

From the definitions of economic activity and that of public service related to airport infrastructure (CF/88), it is entirely appropriate to highlight a supposed nebulous area of incidence of public interest in the private domain and private interest in the public domain. I explain.

When the State has the ownership (domain) of the economic activity, it does not mean that it will necessarily be a public service; it will only be so, in my point of view, if the public entities have the interest in exploring it directly or, still, if the interest of development of the economic activities is indicated for investments by the private initiative 20 .

Therefore, it will not be a public service when the private entity wishes to explore an economic activity without the guidance of the State (article 174) -grants by Authorization, even if the ownership belongs 20 Articles 174 and 175, both of CF/88.

to the State, since the private entity must comply with the regulations, but will not have the privileges of the grant Concession -expropriation, imposition of public easement -in which the State owns the economic activity, transferring a physical public good and a market established in a monopoly/oligopoly, which must be undone, under penalty of disrespecting the public interest purposes -development of the airport infrastructure and the right to free market and free initiative.

-When the economic activity will not be a public service

As stated in the previous sub-item, the economic activity is only free and considered a public service21 if it complies with the provisions of the sole paragraph of Article 170 (CF/88), and may also be encouraged by the State.

However, when the private entity, without State planning22 , decides to explore those activities owned by the State23 , within the sole paragraph of article 170 of CF/88, it will be conducting an economic activity and not a public service, as long as it is not against the public interest.

Such economic activity (free market and free enterprise), can be exercised in parallel to that directed/planned by the State, creating wealth and development not only to the sector, but also to the local economy.

From this perspective, the defense of the constitutional interpretation focused in this study, considering CF/88 as a whole, reconciled all the constitutional provisions in a proportional and reasonable manner, maximizing them without annulling them, respecting the techniques of constitutional interpretation, and making use of the tools of logic and the theory of knowledge, with due respect also to the formal sequence of thought, with a conclusion that agrees with the content.

Therefore, even if the incumbent of the economic activity is the State, its qualification as public service will depend on the directed/planned public interest. When the economic activity owned by the State is not directed/planned by the State, it may be explored by the private interest, based on free initiative and free market. The granting of Authorization, whose characteristic is that it does not have a term and is performed upon request from the private entity to the State, without the need for a bidding process, is fully applicable.

-Criticism to the economic fundament of the NI

Considering Authorization as an administrative Act of the public power, whose regulation should be made by the Federal Government24 with regards to the exploration of an economic activity, this grant must necessarily be regulated to allow such an exploration by private entities, under the terms of the sole paragraph of Article 170 of the CF/88, since such absence prevents the private entity from exploiting an economic activity not prohibited by the Constitution nor by Law.

In reality, the non-regulation presents itself as a market reserve favoring the concessionaires, maintained from a statist culture, which has been gradually being modified for decades, but still lacks a greater clarification and perception of what CF/88 proposed in its text.

On the other hand, as Carvalho Pinto (2014) rightly warns during the introduction of his article:

"Several factors, however, act contrary to the adoption of more efficient institutions, such as pressure from established companies to prevent the entry of competitors and short-term political interests." (Carvalho Pinto, 2014, p.5) Although I agree with this assertion, I must say that the obstacles will not always be presented by private (Coutinho, 2014, p.48) In this sense, one cannot defend the concessionaire who bet on a presumed monopoly/oligopoly, which it was never guaranteed by the State, just by having to pay the concession price. Therefore, one cannot support the idea that, just because they are concessionaires paying a concession fee, the market should be restricted -if there is no competition, there is no efficiency in the markets [START_REF] Coutinho | Direito Econômico e Política na Regulação de Serviços Públicos, 1ª Edição[END_REF].

Secondly, the revenues of concessionaires are not exclusively linked to airport fees. There are also those derived from the exploration of the airport site itself, such as rentals, parking lots, shopping malls, restaurants, hotels, etc., which often exceed the airport revenues (Ubibliorum, 2019).

Third, the economic and financial balance of Concessions will depend on the concrete circumstances involved, such as unilateral amendment of the concession contract, unforeseen events and governmental acts unrelated to the contract itself (TCE.SP, 2012).

On the other hand, at no time does the government guarantee a monopoly/oligopoly to concessionaires25 .

Competition cannot and should not happen only between them, it must be broad. Upon formulating their winning bids, the concessionaires have the chance of analyzing all the conditions very well, including contractual obligations.

Fourth, the concessionaires are handed an already consolidated market in the region, often monopolized, because only scheduled air services are allowed in those airports. Besides being handed an airport infrastructure, in most cases, that gives financial return for its operation, at the same time they receive government funding to expand the already established facilities.

If concessionaires pay for Concessions, it is because they must economically repay for the real estate and market transferred to them by the government. If they decide to launch unrealistic proposals, due to the monopoly/oligopoly established at the time, this is a problem of the concessionaire and not of the State, including social causes costs [START_REF] Coutinho | Direito Econômico e Política na Regulação de Serviços Públicos, 1ª Edição[END_REF]. The service charged by the concessionaire, even when its costs are fixed by the regulator, will not necessarily mean meeting the State's goal with the Concession, which is the development of national infrastructure, to prevent economic stagnation and in other cases to give conditions for the private initiative to create markets.

That being said, it should not be stated that Authorization would necessarily cause an economic and financial imbalance in the Concession contracts. Even so, the market is dynamic, the concessionaire will have to prove its competence or return the enterprise, which will certainly be easily returned to the private initiative, under conditions to be analyzed in a new bidding process. And this is natural for a concession contract. The concessionaire, even without competition -due to the very stagnation of its monopolized economic position in the region or another issue -may not achieve profits and return the enterprise.

Still, in this sense, it is enough to observe that it is the right of the private entity not to be restricted by regulations that privilege a certain market, according, clauses I, II and IV of article 4 of Law n. 

-Stakeholders

After defining all the necessary aspects, I can mention that the current stakeholders of airport infrastructure are the Federal Government, the States and Municipalities, the private initiative in general, which visualize investments in the airport sector and the operators of public air services, regular or not, and, mainly, the private entities that operate all the national airports, either those of restricted use or of unrestricted use. Private ports can also operate their own cargo and that of third parties, while in civil aviation airports can only operate their own cargo/passengers and non-scheduled public air services. Both operations can be granted by means of Authorization of free enterprise. 30The fact is that this regime in the port sector has been in place for years, with private ports handling much more cargo than the organized ports.

-The experience of Authorization in the ports sector

It should be noted that both ports and airport have constantly experienced an increasing movement of cargo year after year.

For example, in the period of 2006 to 2014, cargo movement in Organized Ports rose from 253 million tons per year to 349 million tons per year (ANTAQ, 2020). In Private Ports, in the same period, cargo handling increased from 440 million tons per year to 621 million tons per year (ANTAQ, 2020).

In this context, one can see the importance of private initiative acting in a way not primarily directed by the state in the development of national port infrastructure, with private ports being responsible for almost two-thirds of the total cargo movement.

Therefore, by analyzing the example of the port sector, and in contrary with some visions, economic activities can be authorized, for they not only are not harmful to competition, but also develop the sector, and this is necessary also in the airport sector.

his own risk will know how to create a market, in the location he chooses for the airport, often determined by his market research of consumers able to travel directly to national/international tourist destinations without going through traditional hubs (Forbes, 2018).

What's more, many companies simply do not operate in many locations targeted by ULCCs, for considering them impractical even if infrastructure existed. In the same vein, regarding the interest in certain markets, see Michael Boyd's comments on Forbes:

"Finally, a lot of the traffic being carried by ULCCs is out of the reach of major airline systems. The route systems and fleet mixes of the two airline sectors are very different. For example, it's tough (and, likely not economically viable) for United to attempt to capture the Florida traffic that

Allegiant is carrying at Evansville, Indiana. Besides, these are mostly passengers that United never had in the first place." (Forbes, 2018, p.4) This ultra-low-cost type of operation itself, among other operations that exist or may come to exist, currently cannot occur in Brazil, given the need for direction/planning by the State to grant airports destined to receive regular public transportation. Only entrepreneurs, in an efficient way, from an environment that does not privileges concessionaires, can glimpse opportunities in improbable places to implant new markets.

For this reason, to allow the private initiative to act as effectively as possible, it is necessary that the normative solutions also observe the least bureaucratic form possible, in order to reduce the impact of unpredictable factors of economic activity, such as time and the human element.

In other words, the more distant the horizon of the return on investment and the greater the number of people involved, the more unpredictable the result predicted by the entrepreneur [START_REF] Saraiva Taleb | A Lógica do Cisne Negro: o impacto do altamente improvável, tradução para o português Marcelo Schild, 9ª edição[END_REF].

Within the current scenario, the best way to develop the airport infrastructure is to reduce the variables related to operating grants such as time, the formal variables of the bidding process, inherent legal and human variables that are much more complex in concessions, and to regulate what the Constitution and the Law do not forbid.

Therefore, I consider the use of Authorization to be adequate and necessary to efficiently develop the airport infrastructure.

-Means of implementing Authorization in the development of airport infrastructure intended to receive scheduled public air services

At the current stage of regulation, the use of Authorization is unfeasible without the regulation of private entity access to the operation of airports intended to receive scheduled public air services.

As previously considered, there is no need for a constitutional amendment or legislative changes, it is sufficient to proceed with the amendment of the regulations contained in Decree No. 7.887/2012.

-Legal conditions for viability

Having overcome the question of the legal conditions of the decree, I will now analyze the quickest way to make the necessary changes. in Law No. 7.565, of December 19, 1986, may be delegated by authorization ."

breaking of monopolies/oligopolies in the sector, providing benefits to consumers and the emergence of new models of public air service.

-Weaknesses

Authorization is a precarious act, but this characteristic, as stated above, does not promote investor instability, as the State may not terminate it arbitrarily; an eventual termination should be based on the principles of public administration and public interest, and this act may be challenged in court, if it offends any rights of the authorized operator.

-Opportunities

Authorization brings the opportunity for new investments in airport infrastructure not planned/directed by the State, increasing competition and allowing free enterprise, even promoting the creation of new models of scheduled and non-scheduled public air services.

-Threats

A possible threat is the lobby of concessionaires to prevent the authorization to be instituted, in order to avoid the breaking of their monopolies/oligopolies.

On the other hand, there is a law project in progress in the Brazilian National Congress with the purpose to determine that all airports can receive regular air services, but due to the influence of the concessionaires this device may be altered to maintain the situation in the current mode.

Furthermore, the NI argument that this bill exists cannot be an obstacle to the immediate regulation of Authorization, because all processes that depend on legislative debates and votes by deputies and senators, even if ready to be voted on, can take a long time and even never be voted on, as was the case with the new civil code bill that took decades to be voted on and even so, in the end, there were several changes.

On the other hand, the successful experience of the port sector can and should be taken into consideration in the economic analysis of the Decree's appreciation, since the public port terminals also pay for their concession and normally compete with private port terminals.

In this context, under all aspects, the implementation of the Authorization is an adequate and efficient measure, being recommended its regulation in a broad way, through the suggested changes to the Decree.

Finally, once the changes in the Decree are implemented, if airports whose operations are restricted to non-scheduled public air services choose to operate scheduled flights, they could proceed with this operation through a mere declaration before the competent agencies, as opposed to the previously required declaration in the act of granting. A simple change in the regulation would qualify the Authorized entity to such operational change, as long as its granting is in line with the new legislation through the new declaration.

-Particularity

This proposal was presented to the General Civil Aviation Coordination of the Ministry of Infrastructure Legal Consultancy Department, and is still under consideration by the General Coordinator.

-Personal Conclusion

Although I have already worked in the Legal Consultancy on matters related to civil aviation, this time the experience was more intense, since it provided me with a study focused on a matter so relevant to the development of the airline industry.

In fact, such experience allowed me to observe the Economic Order in the Brazilian constitution under a more critical view and without the ties of the publicist tradition of Brazilian law, which influence the decision-making of public agencies and directly affect the development of the airport sector.

During this study, I went through several personal issues and all the restrictions related to the COVID-19 Pandemic, such as access to libraries, bookstores, documents and other information; and remoteness of work that affected every organization.

  the Federative Republic of Brazil, promulgated in 1988, henceforth referred to as CF/88, determines in its article 165 the elaboration, by the Brazilian Government, of a Pluriannual Plan (PPA) every 4 years. This Plan sets the guidelines, objectives, and goals of the Federal Public Administration for the period.

  internship at the Department of Regulatory Policies (DPR) of the National Civil Aviation Secretariat, in the Ministry of Infrastructure of Brazil, located in Brasília, Brazil, under the guidance of its Director, Mr. Ricardo Sampaio.

  Ministry of Infrastructure is part of the Brazilian Federal Government, based in Brasília, with several official duties, among them: a) formulation of national rail, road, waterway, airport and air transport policies; b) elaboration and/or approval of grant plans, as provided for in specific legislation; c) management of public civil aviation and airport and civil aeronautics infrastructures, in articulation, as appropriate, with the Ministry of Defense; d) formulation, coordinate and supervise national policies; e) elaboration of studies and projections related to matters of civil aviation and airport and civil aeronautical infrastructures and related to air transport logistics as well as intermodal and multimodal transport, along axes and production flows, in articulation with the other competent governmental authorities, with attention to the demands of urban mobility and accessibility; f) transfer, to the States, the Federal District or the Municipalities, of the implantation, administration, operation, maintenance and operation of the infrastructure that is part of the Federal Highway System, excluding organizations, services, facilities and other structures necessary for the smooth and safe operation of air navigation; g) allocation of airport infrastructure.

I

  -provide technical assistance to the Minister of State in the prior consent requirements for the concession of public civil aerodromes delegated to the States, the Federal District and the Municipalities; II-propose to the Executive Secretary: a) guidelines for grants in the airport sector and specific grant plans for the operation of aerodromes; b) previous consent for the concession of delegated aerodromes; c) to propose, support and monitor partnerships with the private sector in relation to airport and civil aeronautics infrastructures. Regarding the duties of the Department of Regulatory Policies (DPR), where I accomplished the first part of my internship with Mr. Ricardo Sampaio, Director of that Department, the department's powers include: a) to propose and evaluate policies and guidelines for the economic regulation of air services, airport infrastructure and civil aeronautics, to stimulate development, competition, environmental sustainability and the adequate provision of services; b) to promote technical studies, support the privatization processes and monitor partnerships with the private sector regarding airport and civil aeronautics infrastructures, in partnership with the Secretariat for Promotion, Planning and Partnerships. Not less important, I present the Legal Consultancy Department (CONJUR) of the Ministry of Infrastructure, which is organised 1 as follows: a) Administrative Coordination -COADM; b) General Legal Coordination of Administrative Affairs -CGAA; c) General Legal Coordination of Land Transportation -CGTT; d) General Legal Coordination of Ports and Water Transport -CGPORT; e) General Legal Coordination of Civil Aviation -CGAC; f) General Coordination of Judicial Affairs -CGAJ". Finally, I introduce SAC's General Coordination of Civil Aviation -CGAC, led by Mr. Mauro Chaves, my tutor in the development of the theme of this study. The GCAG role and functions 2 are the following:

  mentioned previously, I started my study under the supervision of Mr. Ricardo Sampaio, Director of DPR -a Department of SAC, and due to the change in the initial theme, and in common agreement, the tutoring was transferred to Mr. Mauro Chaves, General Coordinator of Civil Aviation of CONJUR (Legal Consultancy Department).

  Art. 1st The Federative Republic of Brazil, formed by the indissoluble union of States and Municipalities and the Federal District, constitutes a Democratic State of Law and has as its foundations". Such a form of indirect exploration is commonly known as the Delegation, which uses the agreement as a legal instrument, and when it relates to the concession of airport infrastructure, it is regulated by Decree no. 7,624 of November 22, 2011 (Planalto, 2011-2): "Art. 3 The provisions of this Decree apply to aerodromes delegated by the Federal Government to the States, the Federal District and the Municipalities, under the terms of art. 24-D, item VIII of the caput, of Law No. 10,683, of May 28, 2003, by means of an agreement, respecting the applicable federal rules. " It is worth mentioning that the federated public entities can also proceed with indirect exploration, as long as they observe what is contained in the agreement (paragraphs 1 and 2 of the aforementioned decree), whose grant must necessarily contain the consent of the current National Civil Aviation Secretariat: " § 1 For the purposes of this Decree, the States, the Federal District and the Municipalities may exercise the granting power, under the terms of the powers delegated by the Union through the agreements signed. § 2 The concession of the operation of aerodromes by States, the Federal District and Municipalities, in the execution of the agreements referred to in the caput, will depend on the prior and express consent of the Civil Aviation Secretariat of the Presidency of the Republic.".

  The cited scholars formulated the definition of public service -and consequently what is allowed or not to the state entity -starting from Article 175 of CF/88, presuming that the State could only grant activities -until then provided by the State -through concessions and permissions, by means of bidding and contract, presuming that all activities owned by the State, per se, are public services, without analyzing other provisions and definitions that contribute to this. From my point of view, the definitions mentioned by NI are mistaken. The premise of the interpretation of public service should be sought from the essential functions of the State together with the meaning of economic activity.

Table 3 . 5

 35 

	TASK NAME	START	END	DURATIO	DAYS	%
		DATE	DATE	N (WORK	COMPLET	COMPLET
				DAYS)	E	E
	Kick-off meeting with Mr	16.11.2020 16.11.2020 01	01	100%
	Sampaio and Mr. Chaves					
	Reviewed project plan	17.11.2020 06.12.2020 20	21	
	Data collection related to the	07.12.2020 10.01.2021 35	56	100%
	work					
	Discussion -change in the title	10.01.2021 12.01.2021 03	59	100%
	with the reduction of the scope					
	and object					
	Application for ENAC to	13.01.2021 13.01.2021 1	60	100%
	change title and tutor					
	New reviewed project plan	14.01.2021 20.01.2021 07	67	100%
	Conclusion	21.01.2021 16.02.2021 24	91	100%

.2 Milestones and deadlines

  will launch the definition contained in the annex of ANAC Resolution no. 377, ofMarch 15, 2016 Ultimately, I henceforth mention the definition of public air transport of passenger, cargo or postal bag, scheduled or non-scheduled, domestic or international, which are regulated in the CBA. However, I will present them in the terms of the Annex of ANAC Resolution no. 377, ofMarch 15, 2016 (ANAC, 2016):

	" 1.1 Public air transport means the public air service of transporting passengers, cargo or mail bag,
	scheduled or non-scheduled, domestic or international"
	Then the said Annex of the ANAC Resolution defines these services one by one starting with Regular
	Public Transportation (ANAC, 2016): "1.1.1 Regular public air transport means public air transport
	service, granted by means of concession, open to use by the general public and operated according to
	a previously published schedule or in such regularity as to constitute an easily identifiable systematic
	series of flights."
	(ANAC, 2016): "1.2. Specialized public air service (SAE) means public air service distinct from public
	air transport."
	Having then the resolution itself listed them, I will only mention some SAEs by sample (ANAC, 2016):
	"1.2.1 aero-agriculture means aerial activity performed pursuant to the Brazilian Civil Aviation

Regulation

No. 137 (RBAC No. 137)

.

1.2.2 aerocinematography... 1.2.3 aerodemonstration ...and etc." 

Followed by the definition of non-scheduled public air transport, including in it the Air Taxi service: "1.1.2 Non-scheduled public air transport means the public air transport service, granted by authorization, which is not characterized as scheduled air service.

1.1.2.1 Taxi-air means the modality of non-scheduled public air transportation performed by an operator subject to operational certification pursuant to the Brazilian Civil

Aviation Regulation No. 135 (RBAC No. 135). 1.1.2.1.1 Systematic Air Link means the domestic public air transportation service, open to the use of the general public and operated according to a published schedule, performed by a Brazilian air cab company with the proper authorization and certification."

  It is a precarious act, supposed to be less stable, as can be seen in the reading of Article 17 of Decree

	No. 7,871, of December 21, 2012 (Planalto, 2012):
	"Art. 17. The aerodrome exploration authorization will not have its duration subject to a final term,
	extinguishable only by:
	I -resignation: an unilateral, irrevocable and irreversible formal act, in which the authorizer expresses
	his disinterest in the authorization;
	II -revocation, for reasons of public interest;
	III -revocation, in case of loss of the essential conditions to the authorization;
	IV -expiry, in the event of repeated non-compliance with assumed commitments or non-compliance with

Infrastructure, under the terms of item VII article 35 of Law no. 13,844 of June 18, 2019

(Planalto, 2019)

: "Art. 35. The following are areas of competence of the Ministry of Infrastructure: ... VIIpreparation or approval of grant plans, as provided for in specific legislation".

And the second is the National Civil Aviation Agency -ANAC, under the terms of item XXIV of article 8 of Law no. 11,182 of September 27, 2005

[START_REF] Planalto | [END_REF]

: "Art. 8. ANAC is responsible for adopting the necessary measures to serve the public interest and for the development and promotion of civil aviation, of the aeronautical and airport infrastructure of the Country, acting with independence, legality, impersonality and publicity, competing for it: XXIV -grant or authorize the operation of the airport infrastructure, in whole or in part". legal or regulatory obligations by the authorization holder; or V -annulment of the authorization, by judicially or administrative means, in the event of an insurmountable irregularity of the authorization"

  to article 175 of the Constitution, "it is incumbent upon the public all due respect, such activities are indeed authorized, but they are far from being considered public services; they are, rather, activities of private interest, which require the consent of the State, due to the need for the Administration to exercise its police undoing, at any time, does not entitle the beneficiary to compensation. For part of the doctrine, only two hypotheses of authorization are admitted, which are the authorization of use of public property, whenever a private individual sees an interest

	power. That is why the government, in these cases, confers the authority to carry out in using a certain public property in a special way, as well as the police authorization,
	such activities. It is customary to refer to art. 21, XII, of the CF, to justify the said public practiced to allow private individuals to exercise material activities that depend on state
	service authorization. However, it does not seem to us. Art. 21 of the CF gives the supervision -as occurs, for example, with the authorization to carry a firearm.
	Federal Government the power to explore, directly or upon authorization, concession Therefore, the authorization of public service would have no constitutional basis in the
	or permission, some activities, such as radio broadcasting, sound and image services, Brazilian legal system, even because article 175 of the Constitution, when dealing with
	navigation, transport, etc. These activities, however, are not always peak public the delegation of public services, did so only by means of concession and permission of
	services; sometimes they are exercised by private individuals in their own interests, that services. In this sense, José dos Santos Carvalho Filho states that "The conclusion,
	is, without any benefit for a certain social group. Thus, the only interpretation that is therefore, is to consider unacceptable the notion of so-called authorized public services.
	In fact, there is no authorization for the provision of public service. This is either the is that concession and permission are the proper institutes for the provision of public
	subject of concession or permission. The authorization is a discretionary and services, and authorization is appropriate for the performance of activities in the
	precarious administrative act by which the Administration allows the individual to authorizer's own interest.
	perform activities of their exclusive or predominant interest, not characterized as public 40. Also, Matheus Carvalho[7] advocates the following on the concept and legal nature
	service. It does not seem possible to conceive of two different types of acts for the same of authorization:
	object. We are also not convinced that the difference lies in the nature of the public
	service, that is, whether it is stable or unstable, or whether it is emergency or non-Primordially, it is important to emphasize that the authorization is conceptualized by
	emergency, as the great master seems to claim. If the service is characterized as public, the homeland doctrine as a unilateral, discretionary and precarious administrative act.

authorities, in the form of the law, directly or under a concession or permission regime, always through bidding, to provide public services." Note that the provision does not refer to public service authorization, perhaps because the so-called authorized public services are not provided to third parties, but to the very private beneficiaries of the authorization. These are the hypotheses mentioned in article 21, items

XI and XII. They 

are not activities open to private initiative, nor are they subject to the principles of the economic order foreseen in article 170, bearing in mind that the Constitution grants them to the Union. (...) With respect to public service authorization, it constitutes a unilateral, discretionary and precarious act by which the public authority delegates the execution of a public service of its ownership, so that the private party may execute it predominantly for its own benefit. A typical example is the authorization of electric power services foreseen in Article 7 of Law No. 9.074 of July 7, 1995.

39. It is also valid the transcription of Professor José dos

Santos Carvalho Filho [6] 

on the subject in vogue: it must be consented by permission. Some authors exemplify the authorization by invoking the activity of carrying a weapon or deriving water from a public river. Well, with appropriate, in our view, for the mention of the three types of federal consent, is that the concession and permission are the proper institutes for the provision of public services, and the authorization is adequate for the performance of the activity of the authorizator's own interest.

That is why the government, in these cases, grants authorization. It is common to make reference to art. 21, XII, of the Federal Constitution, to justify the authorization of public services. This, however, is not our opinion. Art. 21 of the Federal Constitution gives the Federal Union the competence to explore, directly or through authorization, concession or permission, some activities, such as radio broadcasting services, sound and image services, navigation, transportation, etc. These activities, however, are not always public services; sometimes they are performed by private individuals in their own interest, that is, without any benefit to a certain social grouping. Thus, in our view, the only reasonable interpretation of the reference to the three types of federal consent Thus, the Public Administration will have the power to analyze criteria of opportunity and convenience for its practice, within the limits of the law and, once the act is practiced, its

The activity, when authorized, must reflect exclusive or predominant interest of its incumbent, that is, in the authorized activity, merely private interest, even if it brings some convenience to a group of people. In any case, the authorization, because it is a unilateral act, should not be preceded by a bidding procedure. Notwithstanding that this work follows the doctrine in being that there is no authorization of public services in the current constitutional order, it should be noted that some doctrinaires such as Helly Lopes Meirelles, admit the delegation by authorization for non-essential services, as is the case of transportation services of vans or cabs by charging tariffs from users, without giving rise, however, any guarantee to the particular that provides the service given the precarious nature of the act of delegation."

41. Moreover, Ricardo Alexandre and João de Deus[8] 

reinforce the understanding being the preponderance of the private interest for authorizations:

4.12.1.3.1 -Public Service On

  the other hand, considering only the airport infrastructure sector, I define public service as every activity that is of public and strategic interest of the State, explored by public entities within a direction/planning, either directly or indirectly (articles 173 and 174 of CF/88), and we cannot forget, primarily, that all the activities inherent to the State's operation at the service of the Brazilian people, contained in CF/88, are also Public Services. We note that the ownership of the asset is a necessary consequence of the definition of public service.

	"As the Union has never proposed to execute, directly air services, with a
	view to gain economic advantage from its exploration, nor has this
	intention at present, it is clearly seen, that the permanence of the
	constitutional norm aimed to characterize them, or at least equate them to
	public services of public utility. Considered in this way, as public utility
	services, the Union, not providing them directly, delegates to third parties
	(Concessionaires, authorizers or permissionaires), under state rules or
	control, the execution of them at the risk of the providers, upon
	remuneration of the users, aiming to facilitate the life of the people and the
	collectivity."
	It is important to point out that the public service of airport infrastructure exploration depends on the
	concession model, exactly because the airports previously exploited directly by the State or by
	INFRAERO 19 are considered of public interest or national security, because, as Pacheco (2006) says:

  As for regulation -mutatis mutandis the lack of regulation of Authorization -under the context of breaking competition through monopoly, I transcribe the words of[START_REF] Coutinho | Direito Econômico e Política na Regulação de Serviços Públicos, 1ª Edição[END_REF] when mentioning Posner, Richard A., in his work The social cost of monopoly and regulation. The Journal of Political

	Economy, 83, n. 4, 1975:
	"Posner (1975: 809) states that under the market for regulation,
	firms seek to acquire monopolies through competition. At the
	margin, he explains, the cost of obtaining a monopoly is exactly
	equal to the profit that the firm expects to make once a
	monopolist. He suggests that in this way, monopoly profits
	become social profits." (Coutinho, 2014, apud Posner, 1975,
	p.47)
	And further the same author concludes:
	"public choice theorists see bureaucrats as utility and self-
	interest maximizers, motivated by salaries, perks, reputation,
	prestige, and property relationships" (Coutinho, 2014, apud
	Niskanen, 1973, p.47)
	In this context, technical rationales and regulations should not be approached as rife with private interest,
	they should be considered in the public interest or impartial.

interests, because many of the issues are posed by a competent technical body of the public administration structure itself, in the context of national public interest. Contrary to what the advocates of "public choice" think, there is truth in the argument of Coutinho (2014), when mentioning Niskanen W.A, in his work "Bureaucracy: servant or master?" London, Institute of economical affairs, 1973: "...if such opposition is implicit in Stigler's 1971 article, it becomes crystal clear with the ideas of Posner, who believes that the regulatory process itself -especially entry restrictionscounteracts the efficiency of markets and also restricts responses to demands for new technologies."

  Finally, considering that the grounds of the presented NI -violation of item I of article 4 of Law 13.874/2019 and violation of item VII of article 4 of Law 13.874/2019-maintaining the non-regulation prevent the access of the private entity to an economic activity and the acts of rejection should be reviewed again.

	that this Law deals with, except in strict compliance with the explicit provision in law,
	to avoid the abuse of the regulatory power in such a way as to unduly
	I -create a market reserve by favoring, in regulation, an economic or professional
	group, to the detriment of other competitors;
	II -drafting statements that prevent the entry of new national or foreign competitors
	in the market;
	...
	VII -introduce limits to the free formation of business companies or economic
	activities;"
	In my view, in the cases provided for in Article 4 of Law No. 13,874/2019, both the
	public body itself and the private individual may request the verification of regulations
	that restrict markets and prevent economic activity."
	13,874/2019 (Planalto, 2019):
	"OF THE GUARANTEES OF FREE ENTERPRISE
	Art. 4 It is the duty of the public administration and the other entities that are bound
	to this Law, in the exercise of regulation of public norms belonging to the legislation

  Before starting the comments, it is necessary to point out that in the Ports Sector there are Organized (Public) Ports and Private Ports, and both operate owned and third-party cargoes.The terminals of the Organized Ports were privatized by means of public bidding, as well as the Public Airports that operate regular Public Air Services 26 , and in both sectors the private investments are directed/planned by the State 27 . The Federal Government is the incumbent of both respective explorations 28 , in the airport sector 29 and in the Port sector, according to CF/88.

5.2.2 -Issue a new decree or amend Decree No. 7.871/2012

  What would be the best option to make the argument of this thesis viable? To edit a new decree or to amend Decree n. 7.871/2012? Considering the concepts previously related to the reduction of variables, in my opinion the best would be to make punctual changes in Decree n. 7.871/2012, in order to adapt it to what is proposed. In this sense, I suggest the following changes: a) Article 2 of Decree No. 7,871/2012[START_REF] Planalto | [END_REF], is as follows: "Art.2 The operation of public civil aerodromes intended exclusively for

processing private air service operations, specialized air services and air cab operations, as

  defined in LawNo. 7,565, of December 19, 1986, may be delegated by authorization ." (emphasis not original)" Suggested version: "Art. 2 The exploration of public civil aerodromes for the

processing of operations of all private and public air services, regular and non-scheduled

  

, according to definitions contained

Article 21, item XII, paragraph c, CF/88.

item IV, article 1º; item IV and caput of article 170, all of CF/ 88.

Article 1, item IV; paragraph c, item XII, article 21 and caput of article 170, all of CF / 88

Article 21, item XII, paragraph c and article 175, all of CF / 88.

Article 21, item XII, paragraph c, CF/88.

Article. 36, item IV, of the CBA and Article 6, item I, of the SNV.

By Decrees no. 7,871/2012 and 7,624/2011. 

The Decree-Law was a type of law provided for in Brazilian constitutions promulgated before 1988; however the CF/88 did not include this type, but considered the previous Decrees-Law to have same status as the Law.

The Decree should not be confounded with the Decree-Law.

Article 2 of Law No. 11,079 of December 30, 2004. 

National Traffic System (SNV), Article 4, item 4.9.2, I, II and IV.

item 3. 1 -PND, PPI and, recently, Decree no. 10.635/2021. 

Art. 21 of the CF / 88.

Art. 173 and 175, both of CF / 88. 

Article 5, II and article 170, both of CF/88. 

Articles 1 and 2, of law # 5862, of December 12, 1972. 

Articles 174 and 175 of the CF/88.

Article 174 of CF/88.

Article 21, subparagraph c, item XII, of CF/88.

Article 22, item I, of the CF/88.

Art. 175 of CF/88.

Art. 175 of CF/88.

Art. 174 of CF/88.

Art. 21, line c, sub XII, CF/88.

Art. 21, line f, sub XII, CF/88.

Art. 170 of the CF/88

CGAC General Coordination of Civil Aviation CONJUR Legal Consultancy Department -Minfra Covid-19 Pandemic disease initiated in the year 2019 and ongoing DEOUP Department of Grants and Patrimony -SAC/MInfra DPR Department of Regulatory Policies -SAC/MInfra ENAC École Nationale de L'Aviacion Civile INFRAERO Brazilian Airport Infrastructure Enterprise MInfra Ministry of Infrastructure of Brazil NI Informative Note nº 52/2020/DEOUP/SAC-Process SEI no. 92.003368/2020no. 9,491 of Sept. 9, 1997 no. 11.079, Dec. 30, 2004 SAC National Civil Aviation Secretariat -Minfra SAE Specialized Air Services Jan.06, 2011

-Conclusions

As seen from all the above, there are no constitutional justifications, nor even legal ones, to prohibit the use of Authorization for the access of private entities to the exploration of airport infrastructure intended to receive regular public air services.

On the other hand, based on the presented concepts of economic activity and public service concerning airport infrastructure;; taking the philosophical methodology ,reconciling logic and theory of knowledge, and the constitutional interpretation applying the maximum effectiveness of constitutional provisions, I conclude that the concepts of economic activity and public service are independent.

The first was sought within the Economy, through constitutional limitations; the latter was reached from the analysis of essential activities of the State in the constitution and its performance in the economic activity, without starting from the presumption that if the good/activity is owned by the State the exploration of that activity would necessarily be a public service.

In this context, this study showed that only Concessions and Permissions are the types of grant currently intended for privatization of public services in Brazil, while authorization is the grant intended for the exploration of economic activity developed from the principles of free enterprise and free market, even if the ownership of the property belongs to the public entity, at least in cases restricted to airport infrastructure.

The use of Authorization has been very successful in the port sector, allowing private ports to operate their own cargoes and those of third parties, and there has been an exponential increase in cargo handling in general.

Therefore, I conclude that authorization is the simplest, least bureaucratic and least burdensome grant for the private sector to develop the airport infrastructure along with concessions.

CHAPTER 5 PRESENTATION OF POSSIBLE SOLUTIONS

-Introduction

As described above, in the analysis of the most effective ways of granting public aerodrome concessions, and despite the efforts of the Brazilian State in planning the development of the national airport infrastructure, with measures for the gradual privatization of airports, I have observed that there are regulatory obstacles concerning the development of airport infrastructure and consequently the development of public air services in general.

Naturally, both activities are directly linked since, to have air services in a region, there must be airports.

In fact, it is part of the very nature of the private initiative the objective of creating markets; an example to be considered is the ports sector in Brazil and the notorious transformation of the telecom market, when the mobile phone market appeared, leveraging the dynamism of communications.

What's more, from this telecom transformation, mobile phones became smartphones, which further transformed personal relationships and business activities.

I made this reference to assertively say that private enterprise is capable of creating markets, and this occurred with the creation of ultra-low cost companies -ULLCCin the aviation sector in the United

States. Some of their activities explored small airports, lightning-fast routes without going through hubs, with point-to-point operations with a few regular flights per week in smaller planes, with lower fares, and routes that were not interesting to large companies, thus creating a travel culture for people who had never traveled by air (Forbes, 2018).

However, for this to occur, airport infrastructure must first exist. And who will cover these areas will not be the Municipality, the State, the Federal District or the Union, it will be the entrepreneur, who at b) Article 6 of decree n. 7.871/2012 [START_REF] Planalto | [END_REF], is as follows: "Art. Change to be made: total revocation of Article 11.

Strengths, weaknesses, opportunities and legal threats related to

Authorization by decree

-Strengths

Authorization is a less bureaucratic grant and easier to reuse than a concession, providing greater competition, efficiency and consequently greater development of airport infrastructure, allowing the CHAPTER 6 CONCLUSION

-Technical Conclusion and Recommendations

In accordance with the content of this work, Authorization as a grant directed to private entities serves as a parallel complement to the State interest in the development of airport infrastructure for the following reasons:

First, authorization is less costly to the State and private entities because it involves fewer steps than concession.

Secondly, the regulation of the authorization through the modification of the Decree mentioned in chapter 5 is also constitutionally adequate and legally permitted, being more efficient than the discussion for the implementation of a Law -the Bill depends on the conjunction of several political interests and consequently contains uncertainties regarding the time of its approval by the National Congress, increasing the unpredictability. Moreover, politically, the decree depends only on a decision by the President of the Republic, through a faster and less bureaucratic rite.

Regarding the Authorization itself, its regulation provides greater flexibility to the investor who wishes to explore the Brazilian airport activity, giving more freedom to open new markets, new business models, etc., with a much greater ease of implementation than the concession. Furthermore, it can be repeated several times by the State with less bureaucracy -greater efficiency -and is also sustainable, because as in any grant, the private entity must comply with environmental regulations.

I can also mention the economic aspects of job creation; creating a culture of air travel in regions never before served; tax collection in new markets; the entry of new players in the market; driving greater efficiency, through competition, of all granted operators; lower fares; development of the local economy, providing other economic activities: industrial, agricultural, tourism; new air routes; possibility of further development of the aviation industry with the sale of large, medium and small aircraft, radar, the aircraft maintenance industry, etc.

In addition, during my internship in the midst of discussions about the first chosen theme, I saw the need to change my supervisor, internship location, reducing the scope and the object of the work initially chosen, in favor of the analysis of an issue that is in evidence in the Ministry of Infrastructure and shows a high relevance. This caused a loss of time in the production and research of this work, as well as greater anxiety regarding time constraints.

However, this led me to greater resilience and the reiteration of the certainty that I can count on the valuable help of family and friends. It also made me realize that I could meet the objectives, even in a challenging environment, and this led me to the understanding that such efforts are justifiable by certain noble goals, such as this studythat was the greatest learning of this work.